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PREFACE. 


0 

• This is an attempt to publish a most important Act of the 
Legislature with notes showing the construction put on the diff- 
erent sections by the Highest Courts in the land, at a price which 
shall be within the reach of all who are engaged either in the 
decision or in the conduct of civil and criminal cases. 

The Editor has spared neither time nor pains to make the 
notes accurate and trustworthy. He has also with the notes incor- 
porated, in their appropriate places, the provisions of the Civil 
and Criminal Procedure Codes relating to the examination of wit- 
nesses and of accused persons, and to confessions, as well as the 
If decisions relating to the right of accused persons to recall and 
cross-examine the witnesses for the prosecution after the charge 
has been framed. 

It was at first the design of the Editor to incorporate with 
this work extracts from a valuable work by Mr. Harris, a Barrister, 
entitled Hints on Advocacy, whichP extracts contained shrewd and 
clever hints and suggestions as to the way of examining, cross- 
examining and re-examining witnesses, the best way of dealing 
with.<K^rent classes of witnesses and of breaking down a false plea 
of alibi ; on further consideration it appeared to the Editor to be 
wrong to appropriate the fruit of another man's labours and 
Mr. Harris's little book deserves better treatment than to bo 
mangled by extracts. It is hoped that purchasers of this book will 
accept the foregoing statement as a satisfactory apology for the 
absence of what would doubtless have enhanced its value. 

So far as the Editor is aware, not a single case referring to 
or in any way bearing on the construction of this Actand published 
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in the repdrts prior to the issue of this book from the Press ha/ 
been omitted. 

In many instances, whenever, in fact, the decisions have ap- 
peared to elucidate the Act they have been quoted at some length ; 
and, in all instances, as much of the special facts, on which the 
decision of the case with reference to the subject of this work 
turned, have been fully set forth. 

It having been suggested that the addition of Sir James 
Stephen’s two speeches, delivered on the occasion of presenting the 
report of the Special Committee on the Indian Evidence Bill and on 
the occasion of moving that the Bill be taken into consideration 
and passed into law, would be acceptable to the Native members 
of the legal profession, these Speeches have been added as a kind 
of introduction to the Act itself. Perhaps, this may be accepted 
as a set off for the omission of the hints above referred to. 

The Editor is conscious that he has not attained the standard 
set before himself of what such a book should be ; but he will be 
perfectly well pleased if those purchasing this book are satisfied' 
that they have obtained the full value of the trifling outlay 
incurred in the purchase thereof. 

The Editor’s grateful ackowledgments are due to his friends 
Mr. R. Belchambers, the Registrar, on its Original side, of the High 
Court, Mr. G. S. Henderson, Editor of the Calcutta Law Reports, 
and Messrs. Beeby and Rutter, Solicitors, for their kindness most 
courteously rendered in lending books to him ; and to Mr. W. 
A. Bion, the Assistant Secretary and Librarian of tb9»4-§i8.tic 
Society of Bengal, for the care with which he has prepared the 
Index, a feat, which all will admit, does credit to a person who 
has accomplished it without the assistance of professional training. 

No. 7, Old Post Office Street, \ C. G. LEWIS, 

Calcutta : V Attorney and Vakeel 

lit September ISSS. ) of th High Qov/rt. 
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The Speech of the Honorable Mr. Stephen delivered^ on 
the Slst March 1871, on the occasion of presenting the 
report of the Select Committee on the Bill to define and 
amend the Law of Evidence {which will he found in 
ilxtra Supplement to Gazette of India of l%th April 
1871 p. 42.) 

I feel that I owe an apology to your Lordship and the 
Council for requesting their attention to a second speech upon a 
purely legal subject after the one which I delivered a week ago 
upon the Limitation Act. On this occasion, however, I have to 
explain the position of a measure perhaps as important as any 
that has been passed of late years by the Indian legislature, inas- 
much as, if it becomes law, it will affect the daily administration 
of both civil and criminal procedure throughout the whole country. 
Moreover, the subject-matter to which the Bill refers is one of 
deep and wide general interest, for a law of Evidence properly 
ebnstructed would be nothing less than an application of the 
practical experience acquired in Courts of law to the problem of 
inquiring into the truth as to controverted questions of fact, 
however imperfectly it may have been attained. 

“This is the object which has been kept in view in framing 
the Bill which the Committee append to their report, and which I 
am now to describe in a general waj to your Lordship and the 
Council. 

“ I will state, in the first place, the history of the measure 
down to the present time. So far back as the year 1868, the 
Indian Law Commissioners drew a draft Evidence Act, which 
was sent out to this country, and introduced and referred to a 
Select Committee by my friend and predecessor Mr. Maine. The 
Bill was circulated for opinion to the Local Governments, and 
was pronounced by every legal authority to which it was submit- 
ted to be unsuitable to the wants of this country. In this view 
the Committecf concur for reasons which I need not state in detail 
on the present occasion, as they are fully stated in the report 
which I present to-day. I may observe in general, however, 
that thq principal reasons were that the Bill was not sufficiently 
elementary; that it was in several respects incomplete, aha 
that, if it became law, it would not supersede the# necessity 
under which judicial officers in the country are at present placed 
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of acquaintiug tbemsclves by means of Englisb band-books witli 
tbe English law upon this subject The Commissioners’ draft, 
indeed, would hardly be intelligible to a person who did not enter 
upon the study of it with a considerable knowledge of the 
English law. Under these circumstances, a new draft was, framed, 
which we now propose to print and circulate, and on which I hope 
to receive the opinions of tbe Local Governments and High Courts 
ill the course of the summer, say, by next September, so that their 
criticisms may be deliberately weighed, and the measure may be 
finally disposed of by this time next year. 

“The report of the Committee explains very fully the scheme 
of the Bill, which, of course, is of considerable, though not, I 
hope, unwieldy, length, and enters fully into the reasons which 
have led; us to adopt its leading provisions. I wifi, not w'eary tbe 
<^unoil by goiiig into all these questions on the present occa- 
sion, I will confine myself to saying that I trust that those who, 
wiji have to criticise the Bill will begin by studying the report, 
which has been drawn up with great care, aud whirh, as well as 
the Bill itself, forms a connected and systematic whole. The 
general object kept in view in framing the Bill has been to 
produce somothing from which a student might derive a clear; 
comprehensive and distinct knowledge of the subject, without 
unnecessary labour, but not, of course, without that degree of car& 
fill and sustained attention which is necessary in order to master 
any important and intricate matter. It is by tiiia standiwd that 
the Committee in the general, and I in particular as tbe member 
in charge of the Bill, desire that it may be tried. 

“ With this reference to the Bdl and the Report o£ the 
Committoe, I proceed to discuss the general questions conpected 
with the subject, and to mention a few of the leading features 
of the measure. 

“I suppose that I may assume as generally admitted the 
necessity which exists for legislation on the subject ^f evidence 
ip Rritish ladia. It would be exceedingly difi&cult to say precisely 
whet, abthe present moment, tbe law upon the subject certainly 
is. To some extent— -it is far from being clear to what extentr- 
and in some parts of tlie country—though questions might be 
raised ee to the particular parts of the countoy-^the Epglish 
Raw. of Evidence appears to be in force in British India- What- 
eysf the is and will coptinue to be so ip 

\pi!a(^fe; fot lf 1^^ Epglm Law of Evidence, has not been intro- 
H;iito..'thi8. -Vcountry,; Sngilsto laWj^ers and quati^lawyers haye> 
mtelted m decide accordipg to tKelainc of 
justice, eqj^^, atod ®eoa consoieuee. Practically speakrhg. these 
mean litde more than an imperfect understapdj^. 
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6f iRfperfect collecWons of not vety wSebfc editidffij of 
text-books. It is difficnlt to imagibe aft^tbing muob loss Sbtis* 
factory tban sirch a state of the law as this. A goOd deal tnay 
be said for an elaborate legal system, well tthderstaod and stHbtly 
administered. A good deal may be said for tmaided mother-wit 
and natural shrewdness ; but a half and half system, in which a 
vast body of balf-tmderstood law, totally destitute of arrangement 
and of uncertain authority, maintains a dead-alive existence, is a 
state of things which it is by no means easy to praise. 

“ Legislation thus being necessary, in what direction is legis* 
lation to proceed ? A gentleman, for whoso opinion upon all sttbjects 
connected with Indian law and legislation I, in common with 
most other people, have a profound respect, said to me the other 
day in discussing this subject ; “ my Evidence Bill would be a 
very short one. It would consist of one rule, to this effect— All 
rules of evidence are hereby abolished." I believe that the 
opinion thus vigorously expressed is really held by a large 
number of persons who woula not avow it so plainly. There is, 
,in short, in the lay world, including in the expression the majority 
of Indian civilians, an impression that rules of evidence are 
technicalities invented by lawyers principally for what Bentham 
called fee-gathering purposes, and of ho real value in the investi- 
gation of truth. I cannot admit that this impression is in any 
degree correct. I believe that rules of evidence are of very gresit / 
value in all inquiries into matters of fact, and in particular ih 
inquiries for judicial purposes ; and that it is practically impossible 
to investigate difficult subjects without regard to them. 

It is worth while to illustrate this point a little, beoause 
the necessity for rules of evidence rijstS upon it ; hut strong proof 
ef it is to be found in the fact that in all ages and countries there 
have been rules of evidence. In rude times and amongst priffld- 
tive people, the task of arriving at the truth as to matters of fact 
was regarded as So hopeless and diffichlt, that rude arbitrary shb^ 
stitutes for any sort of rational procedure were provided in ti&e 
shape of ordeals and judicial combats. Where people began to 
obtain glimpses of the true methods of investigation, they Seem 
to have considered as almost supernatural skill Tmat iu our days 
would fall within the scope of average police officers or attorne 3 rS^ 
cleiks. The delighted wonder which was displayed by Ae Jews, 
according to the apocryphal story of {Susannah and tiie Blder8j;ai 
what a 1(^1 friend of mine nsed to call ‘ that very fbebte o«^ 
examint^tion of Daniel’s about the trees’ is a good instance of th^ 
At a later period, arbitrary rules of evidence began to be fbmt'- 
ed. Such a fhct must be proved by two eye-witnesses > such 
another, by four ; hufh ' another by sevens To say noting of 
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Europ^n systems, in which such rules were in force, the Hedaja 
is full of them. These rales were never introduced in their full 
force into England, but the system which was adopted, or rather 
which grew up by degrees, was of a very mixed and exceedingly sin- 
gular character. Fart of it consisted of rules declaring large classes 
of witnesses to be incompetent. Fart was intimately connected with 
the English system of special pleading, which was so contrived as 
to define with extreme precision the facts upon which the parties 
diflfered, or were, as the phrase goes, at issue. Fart were the 
result of the practical experience of the Courts, and these were by 
far the niost valuable portion, in my opinion, of the English Law 
of Evidence. Most of the other rules have indeed been cut away 
by legislation, and the rules which still remain may fairly be 
taken to be the nett result of English judicial experience in 
modern times. In the most general terms, these rules are — 

1, that evidence must be confined to the issue ; 

2, that hearsay is no evidence ; 

3, that the best evidence must be given ; 

4, rules as to confessions and admissions ; 

5, rules as to documentary evidence. 

“ I have two general remarks to make upon them. 

“The first is that they are sound in substance and emi- 
nently useful in practice, and that, when properly understood, 
they are calculated to afford invaluable assistance to all who have 
to take part in the administration of justice. 

“ The second is that I believe that no body of rules upon any 
important subject were ever expressed so loosely, in such an intri- 
cate manner, or at such intolerable length. 

“ It is necessary to prove the first of these propositions, in 
order to justify the recommei^ation of the Committee that the 
substance of the rules in question should be introduced in the 
form of express law into this country. It is necessary to prove 
the second proposition, in order to justify the attempt made in the 
Bill to reduce the rules to order and system. 

“ First, then, as to the proposition that the rules in question 
ate substantially sound, and do far more good than harm, even in 
tlieir present confused condition. The proof of this is, I think, 
to be found in a oomparifon between the proceedings of English 
Courts of Justice and tbote of countries which have no such rules, 
and between the procee^ugs of English Courts in which these 
rules are, aud those in which they are not, understood and acted 
u^. As a pteliminary i^sma^, I think I ought to observe fbat 
the kuQwiadfe of these plte possessed by English lawyers is 
denvq/i lar^mote from tbeldaily practice in the Courts thau from 
fiieore^car^te^y^ lawyers know by habit, almo8| 
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instlQciively, whether this or that (to asO the oommom phrase) ii 
or is hot evidence, although they haye hardly given the theory of 
the matter a thought. Practice, therefore, and not theory, affords 
the true test of the value of these rules. In fact, the clumsy, 
intricate, ambiguous, and in many inslaaoes absurd, theory by 
which the rules of evidence are connected together came after 
the eminently sagacious practice which they were intended to 
ju8tify( and explain. What is the practical effect of these rules ? 
I may perhaps be permitted to answer this by referring to a book 
which I published in 1863 on the criminal laws of England, and 
which contains, amongst other things, an analysis of several cele- 
brated trials, English and French. One object of that analysis 
was to contrast the effect of the presence and absence of rules of 
evidence ; and I think that any one who would take the trouble 
to compare those trials together carefully would agree with me 
in the conclusion that the practical effect of the English rules of 
evidence in those cases was to shorten the proceedings enormously, 
and at the same time to consolidate and strengthen them, keeping 
out nothing that a reasonable person would have wished to have 
"before him as materials for his judgment. The French system, 
on the other hand, which dispenses with all rules of evidence 
got, at least in those cases, no other result from the want of them 
than floods of irrelevant gossip and collateral questions enough 
to confuse and bewilder the strongest head. Again, compare the 
proceedings of an ordinary Court of criminal justice with the pro- 
ceedings of a court-martial, in which rules of evidence are far 
less strictly enforced and less clearly understood. An ordinary 
criminal Court never gets very far from the point, but a court? 
martial continually wanders into questions far remote from those 
which it was assembled to try. ifothing, for instance, is more 
common than to see the prosecutor change places, as it were, 
with the prisoner, or to find collateral issues pursued till the 
Court finds itself engaged in determining, not whether A was 
guilty of a military offence, but whether Z told a falsehood on 
some perfectly irrelevant subject. In a case which I well re-f 
collect, B testified against A. B being cross-examined to his credit 
stated a fact not otherwise relevant to the inquiry. Z denied the 
fact which B affirmed, and made further statements which were 
contradicted by intermediate letters of the alphabet. No Judge 
can possibly be expected, by the mere light of nature, to know 
how to set limits to the enquiries in which he is engaged ; yet 
if he does not, an incalculable waste of time and energy, and a 
great weakening of theanthority of his Court, is sure to foUowI 
Active and zealous advocates, who have no rules of pvidqiife to 
restaaia their zeah would have it in their power to pmeft ; the 





ftdninistfation of jnstice to the l^est purposes, end to iofliot 
menae injury on every class connected -with it, directly or re- 
motely : that might, and often would, in such bauds be made the 
excuse for tearing open old quarrels and reviving questions laid 
at rest, and giving fresh animus to scandals long since exploded ; 
and the main question would frequently be lost sight of in a 
cloud of irritating and useless collateral issues. I may bo ex- 
cused for referring to my own experience at the Bar in illustration 
of this. Appeals against orders of affiliation used invariably 
to produce an amount of perjury and counter-perjury which I 
should think it would bo difficult to exceed in any country. In 
certain parts of the country, it was a point of honour for the 
friends of the putative father and of the mother, respectively, to 
‘go to session to swear for him, or her,’ as they used to say. No 
one who did not take part in such cases could imagine the strange 
ramifications of falsehood and contradiction into which a hotly- 
rontested case of this kind would spread, or the number of im- 
putations thrown on the honesty and chastity of the different 
witnesses, male and female. If it bad not been for the rnles of 
evidence, the reputations of half the population of the village 
would have been torn in pieces. The rules of evidence kept 
matters to a point, and so minimized the evil ; but the parties, 
the witnesses, and the attornies, all appeared to me to be, on... 
more anxious than another, to fight the matter out till the very 
last rag of character had been stripped off the back of every man, 
woman, and child, whose name was in any way brought into the 
disoussion. The French Courts display this evil in an aggravated 
form. In the work, to which I have already referred, will be found 
an account of the trial of a monk named Lootade for murder. 
If disposed of under the English rules of evidence, it could hardly 
have taken more than a day or two at the most. In the French 
Court, it lasted for, I think, about three weeks, and branched 
out into .nil sorts of subjects. One witness, in particular, was 
discovered to have seduced a girl seven years before, and letters 
from her to him were read to throw light on his character. He 
naturally wished to give bis own account of the transactions, 
but was stopped <m the ground that a line must be drawn Some- 
where, and tW the Court chose to draw it between the point at 
which an irrelevant slur had been thrown on his 'character and 
the point at which, had he been permitted to do so, he might have 
given on equally irrelevaiit explanation. 

“ It is not, |u»wever,^ merely for the purpose of confining 
judicial proceedings withitt reasonable limits that rules of evidence 
ate uaefui.. l%ey are also of pre-eminent importance for the pttr- 
peae qf proieetiDg end g|aiding the judge in tiie disidiarge of his 
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There is a, sense in which iti mey hd said with weifart 
truth thet even legislative power is unequal to (he task of abolish* 
ing rules of evideuce. No doubt, it is competent to the legisla* 
ture to provide that no rules of evideuce shall have the foioe ol 
law ; but unless they expressly forbid all Courts and Judges to 
act upon any rules at all, or to h'sten to any arguments as to the 
manner iin which they shall exercise the discretion with which 
they are invested ( propositions too absurd to state or to discuss) 
the Judges infallibly will hear, and will be guided by, arguments 
upon the subject, and these ai-gnmenis will be drawn from the 
practice of English Courts. Moreover, tho Courts of Appeal 
will exercise their own discretion in the matter, aud thus, by 
degrees, the system would grow up again in the most cumbrous 
chaotic and inconvenient of all conceivable shapes. The plain 
truth is, that there is only one possible way of getting rid of 
the law of evidence and that is by getting rid of the administra- 
tion of justice by lawyers and returning to the system of mere 
personal discretion. 

^ “ It may be that some persons would like this policy, but I 

suppose it is one which I need not discuss, 

“ So far, I have considered the rules of evidence merely as 
they conduce to the important practical objects of keeping pro* 
oeedings to the point, and of protecting and supporting the 
judgea I must now say a few words on their value as furmshing 
the judge with solid tests of truth. I fully admit that their value 
in this respect is often exaggerated and misconceived; but I 
think that, when the matter is fairly stated, it will be found that 
they have a real, though if may be described as a negative, value 
for this purpose. There are two ^reat problems on which the 
rules of evidence throw no light at all, and on which they are 
not intended to throw any light ; and it must bo admitted that 
those problems are by far the most important of any which a 
judge has jko solve. No rule of evidence that over was framed 
will assist a judge in the very smallest degree in determining the 
master question of the whole subject— whether, and how far, he 
ought to bolieve what the witnesses say ? Again, rules of evidence 
are not, and do not profess to be rules of logic. They throw no light 
at all on a further question of equal importance to the one just 
stated. What- inference ought the judge to draw from the facts in 
which, after consideiing the statements made to him, be believes? 
In every judicial proceeding whatever, those two questions— Is this 
true, and, if it is true, what then ? — ought to be constantly presbnt 
to Uie m’indof the judge; and it must be admitted, that the 
rulea of evidence do not throw the smallest portion of light wpon 
them and that persons who are absolutely ignorant of those rdl^ 
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may give a much baiter answer 'to each of these questions than 
men to whom every rule of evidence is perfeetly’ familiar. 1 
think that a more or less distinct perception of this, coupled with 
impatience of the exaggerated pretensions which have sometimes 
been made oa behalf of the roles of evidence, are the principal 
reasons for the distrust and dislike with which they are at times 
regarded. This dislike, 1 think merely a particular application of 
the vulgar error which in so many instances leads people to depre> 
cate art in comparison with nature ; as if there were an opposiHon 
between the two and as if art in all oases did not presuppose and 
depend upon nature. The best shoes in the world will not make a 
man walk, nor will the best glasses make him see ; and in just 
the same way, the best rules of evidence will not supply the place 
of natural sagacity or of a taste for and training in logic ; but it 
no more follows that rules of evidence are useless as guides to 
truth, tbau that shoes or glasses are useless as assistances to the 
feet and to the eyes. The real use of rales of evidence in ascer- 
taining the truth consists in the fact that they supply negative 
tests, warranted by very long and varied experience, as to two 
great points, the relevancy of facts to the question to be decided 
by the Court and the sort of evidence by which particular facts 
ought to be proved. They may in the broadest and most popular 
form bo statw thus : — 

“ If you want to arrive at the truth as to any matter of fact 
of serious importance, observe the following maxims : 

“ First, if your belief in the principal fact which you wish 
to ascertain is to be, after all, an inference from other facts, let 
those facts, at all events, be closely connected with the principal 
fact in some one of certain specific modes. Secondly, never believe 
in any fact whatever, whether it is the fact which you principally 
wish to determine, or whether it is a fact from which you propose 
to infer the existence of the principal fact, until you have before 
you the best evidence that is to be bad ; that is to say, if the 
fact is a thing done, have before you some one who saw it done 
with his own eyes : if it Was a thing said have before yon some 
one who heard it said with bis own ears : if it was a written paper, 
have the paper before yoh and read it for yourself. This excep- 
tion-qualifications and explanations apart— is the true essence 
of tihe rules of evidence, And 1 think that no one will denv, either 
tl^t these rules are in themselves eminently wise, or tnat they 
are by no means so obvious and self-evident that the mere unassis'* 
ted natural' Mgacity of iudioiiil officers of every grade .can be 
trnst^ f^^tasp meir lull meaning and to appl^ them to the 
pmeUtoal Sinestions whicfi arise in me administraiaon of justioe, 
With m assistanoe fimnd ainy express law. 1 do not wish to 
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btit I add, tbat I attach <idniddeiibia AdM aM 
flpeicalatiyfl value to these rules. If they are firtaly gri»S|)ed by 
Courts of Justice, and tigidly insisted u^on in all ^racticUl rnatters 
Urhich come before the Courts, they rvill gradually Work their 
way amongst the jieople at large, and futnish them with teste by 
which to distinguish between credulity and rational belief upbta a 
great variety of matters which will be of vast importaUce. 1 
ought to ado that the good whieh they are calculated tb effebt caU 
be obtained only by erecting them into laws and rigorously enfbrb- 
ing them. When this is done, I feel confident that experience 
will be continually adding to the proof of their value. 

“ So far, I have tried to prove the proposition that the English 
rules of evidence are of real solid value, and that they arb hot 
a mere collection of arbitrary subtleties which shackle, insbea4 
of guiding, natural sagacity. I pass now to the next propositioii, 
which is, that these rules are expressed in a form so confused, 
intricate and lengthy, that it is hai-dly possible for any one to learn 
their true meaning otherwise than by practice, an inconvenience 
.which may be altogether avoided by a careful and systematic 
distribntioni For the proof of this proposition, if indeed it is 
disputed, I can only refer in general to the English text-books on 
the subject. They form a maSs of confusion which no one can 
Understand until, by the aid of long practice, he learns the inten- 
tion of the different rules, of which they he<ap together innumera- 
ble and often incoherent illustrations. I am far from wishing to 
impute this as a fault to the industrious, and in many cases dis- 
tinguished, authors of these compilations. They, like all other 
hand-bOoks, are intended for immediate practical purposes, and 
are mere Collections of enormous masses of isolated rulings, 
generally relating to some very minute point. It was necessary, 
therefore, that they should be arranged, rather with reference td 
vagae catch-words with which the ears of lawyers atrC familiUr, 
than With reference to theoretical principles which it haS nevet 
been worth any lawyer’s while to investigate. 

l*he cemdifsion of the law of evidence, as well as the coU- 
ditibn of many other branches of the law of England, affords 
oootinual illustrations of the extraordinary intricacy and difficul* 
ty whicli arises from the combination of the very greatest praertii- 
cal sagacity with an absence of sound theory, or, what is still 
Worse, With the presence of unsctmd theory. No one who hasi' 
not seet it could possibly imagine how obscure the meaning df 
a clever, man may become when he isfor<»d to- squeeze it fntd the 
terms of a theory which does not fit it and is not tf he. I will 
give ma or two illnstrationa of my meaning. The 
‘hearty is ncevidenco’ early obtained considerable ctlfrincy' fh 
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the English Courts. In a general way, its meaning is clear enqngh, 
and, what is more, is true ; but, when considered as the soientifio 
expression of a general truth, from which rules can be deduced in 
particular oases, it is inaccurate, faulty, and obscure to the last 
degree. The objections to it are, that both * Hearsay ’ and ‘ evi- 
dence ’ are words of the most uncertain kind, each of which may 
mean several different things. For instance, hearsay may mean 
what you have heard a man say, and this is its most obvious mean- 
ing ; but it is difficult to imagine a grosser absurdity than jihe 
assertion that no one is ever to prove, in a judicial proceeding, 
any thing said by any other person. ‘ Hearsay,’ again, may be 
taken to mean that which a person did not perceive with his 
own organs of perception ; but this is not the natural sense of 
the word,, and it is almost impossible in practice to divest a 
word of its natural meaning. 

“ The word ‘ evidence ’ is also exceedingly ambiguous. It 
may mean that which a witness says in Court. It may mean 
facts to which he testifies, regarded as a groundwork for farther 
inference. Notwithstanding this, the phrase ‘hearsay is no evi- 
dence,’ being emphatic and easy to recollect, stuck in the ears 
and in the minds of lawyers, and has been taken by many text- 
writers as the principles on which their statement of the most 
important branch of the law should be arranged. They accord- 
ingly took to describe as hearsay every fact of which evidence 
was by law excluded ; in short they turned ‘ hearsay is no evi- 
dence’ into ‘ that which is not evidence is hearsay.’ They did 
not, however, do this expressly ; they did it by describing as ex- 
ceptions to the rule excluding hearsay all cases in which evidence 
was admitted of anything wlpch would have been excluded but 
for such exceptions. This is so intricate a statement that 1 can 
hardly expect the Council to follow me, but I will give an illus- 
ti'ation of what I mean. The question is, whether a piece of land 
bidongs to A or B. A says that it belongs to him, because his 
father C bought it from D, who bought it from E, and he pro- 
duces the deeds by which E conveyed the land to D and D con- 
veyed it to 0. Now, as H and E are not parties to the suit 
between A and B and as A cannot of his own knowledge know 
unything of the transaction between them, English tex&writers 
call the deed between I) and E ‘ hearsay ;’ and according to Mr, 
jpitt Taylor> the rule which permits such deeds to be given in 
evidence is the third exception to the rule which excludes hearsay, 
l,>mwt mistaken, called such evidence 
^ written heaesay,’ and soindifferent are English lawyers in general 
to the abtiie joi language for the sake of momentary convenience 
that it probaidy never struck him that this was a oontradiotion 
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in teirms. 1 think, however, that it is bard to expect people 
to understand, bear in mind, and follow out in all its ramifications 
a system which employs language in snch a peculiar manner as 
to call ancient deeds ‘ written hearsay.’ To talk of hearing a 
document is like talking of seeing a sound. 

I now turn to the ambiguity of the word ‘evidence,’ to 
which I have already referred. As I have just said, ‘evidence’ 
sometimes means a foot which suggests an inference. For ins- 
tance, it is common to say, — ‘Recent possession of stolen goods is 
evidence of theft that is, the fact of such possession suggests the 
inference of theft. At other times, and I think more frequently, 
‘evidence’ means what a witness actually says in Court, or that 
which he produces. For instance, we say the evidence which he 
gave was true. I might occupy, I will not say the attention, but 
the time, of your Lordship and the Council for hours if I were to 
attempt to describe the amount of confusion and obscurity which 
the neglect of this simple and obvious distinction has thrown over 
the whole subject. I will content myself with observing that it 
, produces the effect of giving a double meaning to every expression 
into which the word ‘evidence’ is introduced. ‘ Circumstantial 
evidence,’ ‘hearsay evidence,’ ‘ direct evidence,’ ‘primary evidence,’ 
‘best evidence,’ have each two sets of meanings, and the result is, 
*lhat it is almost impossible to arrive at a clear and comprehensive 
knowledge of the whole subject, or see how its various parts are 
1 elated to each other, without an amount of study, thought, and 
practical acquaintance with the actual working of the rules of 
evidence which few people are in a position to bestow upon 
the subject. 

“ I may appear to be detaining the Council unduly upon 
merely verbal questions, but 1 think that it is a common fault 
to under-rate the importance of accurate language, particularly 
in regard to the fundamental terms of any particular branch of 
knowledgew In regard to law, I have not the least doubt that a 
very large proportion of the intricacy and difficulty which attach 
to it is due to the fact that proper pains have never been bestowed 
on the definition of its fundamental terms. What could be made 
of Euclid if we were not quite sure of our meaning when we spoke 
of a point, a line, a circle, parallels and peipendicnlars ? such a 
defect would render geometry impossible, and the defect which 
makes large parts of the law almost unintelligible, and beyond ail 
measure cumbrous and unwieldy, is precisely analogous to it in 
principle. I believe that, if its fundamental terms were defined as 
clearly as the term ‘ law’ was defined by the late Mr. Austin, the 
study of law would become comparatively easy, and in many oases 
attractive for its own sake ; that its bulk might be diminished to a 
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degree of which people in general have hardly any conception 'j 
tb»t the expense of its administration might be greatly diminished, 
and that comparative certainty might do away with a very large 
amount of needless snd harassing litigation. 

“ I shall now proceed to describe, shortly, the principles on 
which the Draft Bill of the Committee lias been framed. In the 
first place, we thought it necessary to fix the sense in which the 
fundamental terms of the subject should be understood, and for 
that purpose we define ‘fact,’ ‘evidence,’* proof’ ‘ pioved,’ and 
some others as to which I will content myself with a reference 
to the report. It seemed to us that the remainder of the subject 
would fall under the following geneial heads : — 

1. — 'The relevancy of fact to the issues to be proved. 

2. — The proof of facts according to their virtue, by oral, docu- 

mentary, or material evidence. 

3. — ^The production of eridence in Court. 

4. — The duties of the Court, and tho effect of mistakep admis- 

sion or rejection of evidence. 

“ These heads would, we think, be found to eihbrace, and to 
arrange in their natural order, all the subjects treated of by' 
English text-writers and judges under the general head of the 
Law of Evidence. I will say a few words on their relation to pach 
other, and on each of them in turn. , 

“ The main feature of the Bill consists in the distinction drawn 
by it between the relevancy of facts and the mode of proving 
relevant facts. The neglect of this distinction by English text- 
writers, no doubt, arises from the ambiguity of the word ‘ evi- 
dence,’ to which I have already referred, and is the main cause of 
the extreme difficulty of understanding the English law of evidence 
systematically. I will shortly illustrate my meaning. A says, ‘ Z 
committed murder.’ First of all this is a fact — something which 
could be directly perceived by the sense of hearing and distinctly 
remembered afterwards. Now, whether this fact is or is not rele- 
vant in a paiticular case depends upon a variety of cirdumstances. 
If the question is, whether A was guilty of defaming Z by accusing 
him pf mnrder ; or whether Z had a motive for assaulting A because 
A said that he had committed murder or if Z is accused of mur- 
der, and the object is tp show that, when A charged him with 
it he behaved as if he were guilty, and in many other instances 
which tnight he put, the fact that A spoke those words is clearly 
relevai^t. ^ut if the question is, whether Z actually did commit 
murder, the fact that A iliougM so or said so, generally speaking, 
is pot relevapl* Supposing, bowever, that the fact is relevant on 
eome OR B jif, the groundstiust mentioned, or on any other ground, 
wlmtev^^P the gropn| qq which the words are reieyipit to the 
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n&tter under in<juiry, it is obvious that the words themselves 
ought* to be satisfactorily proved, and the rule of English law-*^ 
ure think it is a wise rule — is that they must be proved by the 
assertion of some witness that ha heard them said with his owu 
ears. English text-writers throw together these two classes of 
rules under the head of Hearsay. They lay down the general 
rule that hearsay is no evidence, meaning by it that certain classes 
of facts called hearsay are to be treated as irrelevant to the deter- 
mination of particular questions, and it is necessary to look 
through a long list of exceptions to that rule in order to see whe- 
ther, in a particular case, A’s statement may or may not be 
proved. If you find that it can be proved, the question is, how 
can it be proved ? and you propose to prove it by a witness who 
says that B told him that he heard A say so. Again, you are 
told, * hearsay is no evidence but this time the expression means, 
not that the fact is irrelevant, but that the testimony by which 
it is proposed to prove the fact is improper. One extreme incon- 
venience of this is, that the most important part of the English 
law of evidence is thrown into the most intricate and inconvenient 
bf all possible forms, that of a very wide negative, of most un- 
certain meaning, qualified by a long string of exceedingly intricate 
exceptions. 

^ No one who has not gone through the process of learning 
the law by mere rule-of-thumb practice can imagine the degree of 
needless obscurity and difficulty upon this point, of the existence 
of which he becomes gradually conscious. It would be perfectly 
fair to say to almost any English text-writer, ‘you tell me, at 
enormous length, what is not evidence ; but you nowhere tell me 
what is evidence, except, indeed, in large compilations, which point 
out what has to be proved upon partfdular issues, and which it is 
as impossible to road or remember as it is to read or remember 
any other mere works of reference.' 

I hope that we have been able to avoid this, and that the 
second chapiter of the Bill will be found to state specifically, and 
in a positive form, what sorts of facts are relevant, as being suffi- 
ciently connected with the facts in issue to afford grounds for an 
inference as to their existence oi noii-existence. I will not 
weary the Council by mentioning those rules, and I will content 
myself by referring to the Bill and to the report. But I may 
shortly illustrate them by reference to a passage from a modern 
historian, which will relieve the dulness of a very technical speech^ 
The passage to which I refer is a short summary, by Mr. Frpude, 
of the grounds on which he believes that Mary Queen of Scots 
murdered her husband. 

Mr. Froude is not a lawyer, he certainly vrtrotewljat 
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l ain about to read without reference to rules of evidence. 

I think the fact that be did, in fact, unconsciously observe them 
illustrates very strongly the truth of my assertion that they are 
no more than the result of experience and practical sagacity 
thrown iOto a categorical shape. I need hardly say that I use 
Idle passage merely as an illustration, and without any notion of 
adopting Mr. Froude’s opinions, or asserting the truth of his facts. , 
I am concerned merely with their relevance. 

“ She (Mary) was known to have been weary of her husband 
and anxious to get rid of him. 

“ (By our draft, facts which show motive are relevant). 

“ ‘The difiBculty and the means of disposing of him had been 
discussed in her presence, and she had herself suggested to Sir 
James Balfour to kill him.’ 

“ (Facts which show preparation for a fact in issue are rele- 
vant). 

“‘She brought him to the house where he was destroyed; 
she was with him two hours before his death;’ 

‘‘ (Facts so connected with the facts in issue as to form par{ 
of the same transaction are relevant;. 

" ‘ And afterwards threw every difficulty in the way of any 
examination into the circumstances of his end.’ 

" (Subsequent conduct influenced by any fact in issue is rel€- . 
vant). 

, “‘The Earl of Both well was publicly accused of the murder. 

‘‘ (Facts necessary to be known in order to introduce relevant 
facts are relevant). 

‘“She kept him close at her side; she would not allow him 
to be arrested ; she went oppnly to Seton with him before her 
widowhood was a fortnight old. When at last, unwillingly, she 
Consented to his trial, Edinburgh was occupied by his retainers. 
He presented himself at the Tolbooth surrounded by the Royal 
Gluard, and the charge fell to the ground, because the Crown did 
pot prosecute and the Earl of Lennox had been prevented from 
appearing.’ 

‘‘(Subsequent conduct influenced by any fact in issue is . 
relevant). 

A few weeks later, she married Bothwell, though he had 
a yife tdready, and when Ifer subjects rose in arms against her 
lihd %)k her prisoner, she refused to allow herself to be divorced 

conduct.? M^ive), 

„ j._, t of thel evid'ence consisted of Certain letters 

#hick the^raimn was sail to have written. Mr. Fronde, in 
ii^age^l^^l need hot alleges facts which go to ehow that 
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8^e Med to prevent the production^ and secure the daitruotidii} 
ofldie^ letters. An illustration as ta subsequent conduct meeh; 
the case of a person who destroys or conceals evidence, 

“ Finally, Mr. Fronde observes : ‘ In her own correspondwice 
though she denies the crime, there is nowhere the clear ring Uf 
innocence which makes its weight felt even when the evidence is 
weak which supports the words.’ 

•“The letters would be evidence under the section relating to 
admissions^ and Mr. Froude’s remark is in nature of a criticism 
on them by a prosecuting Counsel. 

In English text-books, so far as my experience goes, these 
rules and others of the same sort are nowhere presented in a 
compact substantive form. They come in, for the most part, 
as exceptions to the rule that evidence must be confined to the 
points in issue. In fact, they can be learned only by the practices 
of the Courts, though they are as natural and lax as any rules 
need bo if they are properly stated. 

“ From the rules which state what facts may be proved, we 
pass to those which prescribe the manner in which a relevant fact, 
must be proved. Passing over technical matters — such as the law 
relating to judicial notice, questions relating to public documents, 
and the like — these rules may be said to be three in number, 
though, of course, numerous introductory rules are required to 
adopt for practice. They are these— 

“ 1. If a fact is proved by oral evidence, it must be directj 
that is to say, things seen must be deposed to by some one who 
says he saw them with his own eyes.* Things heard by some one 
who says he heard them with his own ears. 

“ 2. Original documents must bo produced or accounted for 
before any qtber evidence can be given of their contents. 

“ 3 When a contract has been reduced to writing, it must 
not be varied by oral evidence. 

‘ These rules, as I have said, are subject to certain exceptions, 
and require certain practical adjustments ; but 1 do not think 
that any one who has had practical experience of the working of 
courts of justice will deny their substantial soundness, or indeed 
tile hWlate practical necessity for enforcing them. 

Passing over certain matters which are explained at lengtii: 
in the Bill and report, I come to matters to which the Conamitfee 
attach the greatest importance as having peculiar referep^ fp 
administration of justice in India. The first of these rql^ refeia 
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td the part taken by the judge in the examination of wifc^iessed 
the second to the effect of the improper admission or rejection of 
evidence upon the proceedings in case of appeal 

That part of the law of evidence which relates to the manner 
in which witnesses are to be examined assumes the existence of a 
well-educated Bar, co-operating with the judge and relieving him 
practically of every other duty than that of deciding questions 
which may arise between them. I need hardly say that this 
state of things does not exist in India, and that it would be a great 
mistake to legislate as if it did. In a great number of cases — 
probably the vast numerical majority — the judge has to coiiducfc 
the whole trial himself. In all cases he has to represent the inter- 
ests of the public much more distinctly than he does in England. 
In many cases, he has to get at the truth, or as near to it as he can, 
by the aid of collateral inquiries, which may incidentally tend to 
something relevant; and it is most unlikely that he should ever 
wash to push an inquiry needlessly, or to go into matters not really 
connected with it. We have accordingly thought it right to arm 
judges with a general power to ask any questions, upon any factsj 
of any witnesses, at any stage of the proceedings, irrespectively 
of the rules of evidence binding on the parties and their agents, 
and we have inserted in the Bill a distinct declaration that it is 
the duty of the judge, especially in criminal cases, not merely to 
listen to the evidence put before him, but to inquire to the ut- 
most into the truth of the matter. We do not think that the 
English theories, that the public have no interest in arriving at the 
truth, and that even criminal proceedings ought to be regarded 
mainly in the light of private questions between the prosecutor 
and the prisoner, are at all suited to India, if indeed they are the 
result of anything better than carelessness and apathy in England. 

** With respect to the question of appeals, we have drawn a 
series of provisions, the subject of which is to prevent mere 
mistakes in procedure from destroying the value of work properly 
done, as far as it goes. We have gone through the various cases 
in which, as appears to us, the question of tlie improper admis- 
sion or rejection or omission of evidence can arise ; and have 
provided, that, whenever any Appellate Court discovers the occur- 
rence of any mistake, it shall not reverse the decision Of the 
inferior Court, but shall eithel* strike out what is redundant, or 
supply what is defective, as Ibe case may be, and give judgment 
accordingjy. I 

** I have addressed yoUr iordsh^p and the Council at great 
length, b%t not^ think, at gi^ter length than the importance of 
ttiB matter i;eq^res* | 



The Speech of the Hon’bk Fitz-Tames Stephm deliv^^ 
on the \2,th Marck 1872 vry^/ ^ving thcU the Bill 
should he token into (^nsideralioii (which wUl he 
found in the Supplement to the Gazette of India for 
March doth 1S72, p. 2Z0.) 

, “ Mt Lord — Just a year ago, in submitting the report of 
the committee to the Council, I explained at very coQsiderable 
length the general design and scope of the Bill which they pro- 
posed, and which is now before the Council for its final decision. 
I need not revert to what I then said upon the general principles 
of the subject. My best course, I think, will be to inform the 
Council of what has taken place in relation to the Bill since 1 
lust addressed them on the subject. 

“ After a very full and careful reconsideration of its varions 
details, the Bill was published in the Gazette and forwarded 
,to the Local Governments for opinion. It was carefully reconsi- 
dered in committee, after the return of the Government to Calcutta. 
It was published in the Gazette upwards of a month ago, with 
a report giving an account of the various alterations which had 
. 'been made in it ; and it is now finally submitted for the considera- 
tion of the Council. The Committee has fully considered all the 
papers with which it was favoured ; but, with one or two exceptions, 

I cannot say that it has received any very considerable assistance 
from its critics. The Bengal Government made some important 
observations, and so did the Madras Government, which favoured 
us with two peculiarly valuable pap^s ; one by the then Advocate 
General, Mr. Norton, and the ether in the form of a letter by the 
Government itself, which bad obviously been prepared with the ad- 
vice and assistance of a very able professional lawyer. We have 
received nQ public expression of opinion from any one of the 
High Courts, except the High Court of Bombay, which approved 
generally of the Bill, but took exception to two of its provisions on 
. minor points. The High Court of Calcutta announced its inten- 
tion to say nothing at all on the matter. The High Courts of 
Madras 'and Allahabad have, as a fact, said nothing; and as the 
Bill has been before them for many months, I presume that 
they do not intend to do so. I have, however, the satisfaction 
of being able to say that most of the Barrister Judges of 
High Qourts, and three out of the four Chief Justices, have in- 
formed me that they approve generally of the Bill^aod i^gard 
it asau important improvement on the existing state 
The Local Governments, I think, are unanimous; hr 
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measure ad one whioh is^'-muck needed/ and which is so far 
suited to its purpose aa to he both inthUigihle to persons not 
legally trained, and complete in es^ehtiar respects. • 

^^Upop this point, I would specially ref^r to the valuable 
papers already referred to, which have been received from Madras. 
It IS impossible, in reading them, not to see that their authors 
do not like the Bill, They find every fault they can with it, 
sometimes coming to very minute criticism. I do not in the 
least complain of this. I only wish the Bill had been criticised 
more fully in the same spirit, and I readily admit that the critics 
in question have pointed out many defects which have been, I 
think, removed. I am entitled to say that such other defects as 
may still be latent in it have escaped the detection of at least 
two highly competent, and by no means favourable critics, who 
have given the matter careful consideration. Upon some of these 
criticisms, I will make a few remarks as I go on. I refer to them 
now for the sake of showing the importance of the opinions 
which I am about to read. 

“The letter of the Madras Government says — 

* It ifi both advisable and possible so to codify the Law of Evidence as to 
present within the limits of a single enactment a treatise upon that law 
practically sufficient for ordinary purposes/ 

and i;. then adds — 

‘ The Draft Bill in its scheme and general arrangement appears to furnish 
an adequate outline of such a Code / 

but it is observed that the Bill ^ in its present state is far 
from complete. * 

“ Mr. Norton expresses the same opinion at greater length, 
and each of these authorities agrees in the statement that the 
BUI is only a skeleton, which will have to be completed by a great 
number of judicial decisions. 

Mr. Norton criticises the Bill, section by section, and in 
order to show how fully he has done so, he observes — 

< I have, however, compared it, section by section, with Tf^lor, Rnfooe, 
Begk and other text-writers ; with the Civil and Criminal. Prw3ure" Sodes 

as they apply to the subject of evidence ; with some of the existing 
Acts which regulate judicial evidence, and such judicial decisions as 1 have 
access to, illustrating the principles which at present are generally supposed 
by the Profession to obtain in the Courts of India.* 

“He could hardly, I think, have submitted it to a more 
seitrching test. Further ou, he observes — 

< The process by which this Bill has been, in the main, built up, appears 
to me to have been by following ^Ir. Pitt Taylor's work on evidenoe, and arbi- 
trarily selecting certain sections or portions of sections.* 

“He then criticises th^ BUI In detail, and concludes by say- 

* buoh are the observations lhat have occurred to me in the most careful 
study 1 09^ 1^ this JDiU j i^d 1 think that, with some omisstone,a little 
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re-Arrangemeat here and there, and considerable extension and adargemeat, 
it pntoises to prove a great step in advance and improvement in ^ 
present unoodified law of evidence, and likely to afford very valuable aid and 
mcilities to the Mofussil Judges, and all oonsemed in the practice of the law 
in the Mofhssil.’ . 

“ The general result of itaw’' critidisms is, that the Bill is 
, good as far as it goes, but is very inoompiete, and is composed, of 
scraps of Taylor on Evidence, ‘arbitrarily,’ and much too sparinglyi 
selejpted. I think I owe to the Council and to the public some 
observations on this matter. I assert that they do the Bill an 
injustice; that it is very much more complete than its critics allow 
it to be; and that their own writings prove it. I ^yill not do Mr. 
Norton the injustice of supposing that he has intentionally kept 
back anything of importance which has occurred to him in the 
Bill. I am therefore entitled to assume that his paper \^ieh con- 
tains 103 paragraphs and extends over 14 folio pages, refers to all 
the defects and omissions which his careful study of the subject has 
brought to his notice. Passing over criticisms of detail, many 
of which are no doubt just and have been adopted, I find that the 
only sins of omission with which he charges the Bill are the 
following: — 

“ 1. — Its provisions as to the effect of judgments are ‘ meagre.* 
.'w '• 2. — It does not deal fully enough with the subject of 

presumptions. 

“ He also suggests slight additions to, or enlargements upon 
four sections of very subordinate importance, which I will not 
trouble the Council by referring to. 

“ The letter from the Madras Government, which descnbes, 
the Bill as ‘ far from complete,’ specifies no omission whatever, 
except in reference to the subject of presumptions, more of which 
it affirms, should be included ‘ in a Code aiming at completeness.’ 

“ The charge of incompleteness, then, comes to this, that 
the Bill doips not deal fully en ough with the two subjects of 
judgments and pfe ^mpti b'ns. "Twill refer to tEose points here- 
aftery- but I w ift TBr^t, vats' year Lordship’s permission, say a few 
words on the positive grounds on which I assert that the Bill 
does form a complete Code, and does deal with every subject 
which hat been dealt with by English text-writers on evidence or 
by English legislation. This leads me, in the first place, to notice 
the remark that it consists of bits of Taylor on Evidenux ' arba* 
trarily’ chosen. There is a certain amount of truth in this elaatfp>, 
about a8,much truth, and truth of the same kind, as there wotda 
be in saying that the speech which I am now making is composed 
of wotds amtrarily chosen out of the dictionary. I oou^ 
meption any English law-book in common use, which ir, oi( ever 
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iilftteiidti t& mubb Hiore than a latge iadex^ made up of exti’aob 
flb^ cndes ^traiig tbgethet inritb little tegard as to any othet than a 
fIdH siijjfei'fifeial peirfuiictOry arfaiigemeht of the subjedt-maUet, 
TOere is always some one book which is in possession of the field 
at a given fiioment, because it is more complete than its rivals, 
and has the latest cases and Statutes entered up in it. This posi- 
tiohat present is occupied by Taylor’s book, as it was occupied 
before his time by Gilbert, PIiniT^t^’^nr^^nd others; and as 
analagous positions ari^btfctipied’, in relatioii l(rother subjects,, by 
RuMbI^ pft Bullen on Fleading and other works known to 

ST 'Siwyers. To sjry/Tioweverf Bill now before the 

Gbuncil consists of bits taken from Taylor, and especially of bits 
taken ^ arbitrarily, ’ is altogether incorrect. In the first placOj the 
arrangement of the Bill, and the general conception of the subject 
on wnlch that arrangement is based, are altogether unlike any- 
thing ill Taylor or in any other text-book on the subject with 
which I am acquainted. Nowhere in Taylor, nor in Mr. Norton's 
own book on the subject, will be found any recognition of the 
distinction between the relevancy of facts and the proof of facts, 
or any, even the faintest, perception of the extreme ambiguit 3 f 
and uncertainty which as I showed in the observations which I 
addressed to the Council a year ago, have been thrown over the 
^hole subject by the absence of anything like an attempt t^> 
define with precision the fundamental terms of the subject, and 
especially the "words ^ fact ' and ^ evidence.’ As to the notion that 
bits cf Taylor have been ‘arbitrarily’ put together in the Bill, I 
will only say that, at a proper time and place, I would undertake 
to assign the reason why every section stands where it does. tJp- 
on the question of completeness, however, I will make this remark: 
I assert that every principle applicable to the circumstances of 
British India which is contained in the 1 ,598 royal octavo pages 
oi Taylor on Evidence, is contained in the 167 sections of this 
Bill : I also assert that the Bill has been carefully compared, sec- 
tion by section, with the last edition of Mr. Norton’s Vork upon 
eyidence, and that it dispc^es fully of every subject of which Mr 
Norton treats. 

^*As to the specific instances of incompleteness which arc 
alleged against the Bill, twjp only are of any importance, and upon 
esw£^ of them I wall say a fi^w words. 

, ^ first is, that lie Chapter on Judgments is meagi'e. 

it may| appear meagre to those who take their 
fiotyfis taw of %iden^ from works like Mr. TaylorV; 

belongs to the 

its i,ixUet absehiie of arrangement ana classifioatyh on 
dipty 8uh|^ great ief roach of the law of t^gland, and one 
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OS' the strongest instances of it is to be found in the way in which 
provisions of an essentially different character are frequently com^ 
prised under the same head. I might give many illustrations of 
this; but the Law of Evidence, I think, supplies more glaring 
illustrations than any other department of law. Many English 
writers have treated the subject in such a manner as to make 
it comprise the whole body of the law. Thus, for instance, 
Starkie's Law of Evidence deals with the whole range of the crimi- 
naljiaw and of actions for contracts and wrongs His book con- 
tains, not merely rules about hearsay and secondary evidence and 
the like, but a specification of tlie sort of facts which it is per- 
missible to prove on a charge of murder, or in an action for libel, 
in order to show malice, or under the plea of not guilty in such 
an action. It is obvious tliat the Law of Evidence thus conceived 
would include nearly the whole of the substantive law, and it fol- 
lows, I think, that it is of great impoitance to draw the line dis- 
tinctly between what properly belongs to the subject and what 
does not. It is for this reason that the sections about judg- 
ments are drawn in their present form, and that certain topics 
^connected with judgments, which are often dealt with by writers on 
evidence, are omitted from the Bill. The subject is very techni- 
cal; but I will endeavour to explain it in few words. 

^‘Tho second section of the Code of Civil Procedure enacts 
that — 

‘ The Civil Courts shall not take coguiziiiico of any suit brought on a 
cause of action which shall have been heard and deterrmiiod by a Court of 
competent jurisdiction in a former suit between the same parties, or between 
parties under whom they claim.* 

The Code of Criminal Procedure enacts that a man shall 
not be tried again after he has onc8 been acquitted or convicted. 
It is a matter of great difficulty and intricacy to describe the 
precise effect of these provisions, and to show how they apply to 
a variety of cases which may arise. Mr. Broughton's edition of 
the Co(Je fif Civil Procedure coutians ten large pages, in very 
small print, of notes of the cases which have been decided on 
the second section of the Code of Civil Procedure, and a certain 
number of decisions have been given on the corresponding sections 
of the Code of Criminal Piocedure; and it is beacause this Bill 
does not codify those decisions that it is described as meagre. My 
answer to the criticism is, that the authors of the tw’^o Codes in 
question were quite right in considering the matter as essentially 
a matter of procedure. It no more belongs to the Law of Evi- 
dence t!han a thousand other questions which are sometimes con- 
nected with it. Theie are, for instance, cases in which inganity 
excuses an act which, but for its existence, would be a crime. If 
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man defends himself on the ground of insanity, he musjb give 
evidence of it, just as he must prove the existence of a judgment 
harring his antagonist’s right to sue if he relies on the right’s 
being so barred ; but it appears to me that it would be as reason* 
able to treat the question of the effect of insanity on responsi- 
bility as a part of the Law of Evidence, because, in particular 
eases, it may be necessary to give evidence of insanity, as to treat 
the law as to the effect of a previous judgment on a right to sue 
as part of the Law of Evidence, because, in certain cases, it may 
be neces-aiy to give evidence of the existence of a previous judg* 
mmU 

^*The only questions connected with Judgments, which do 
appear to me to form pait of the Law of Evidence pfoperly so 
called, are dealt with in sections 40 — 44 of the Bill, These 
sections provide for the cases in which the fact that a Court has 
decided as to a given matter of fact relevant to the issue may 
be pi'oved for the purpose of showing that that fact exists. This, 
no doubt, is a branch of the Law of Evidence, and the provisions 
referred to dispose of it fully. ^ 

^‘As to the subject of Presumptions, my answer to the 
critic^ of the Bill is partly ^ to the same effect, though 
their -criticisms 'were perhaps better founded. I must admit 
that the Bill as introduced dealt less fully with this subject 
than was thought desirable on further consideration and some ad- 
ditions to it have accordingly been intioduced, though the general 
principle on which the matter was dealt with is maintained. The 
subject of presumptions is one of some degree of geneial interest. 
It was a favourite enterprise on the part of continental lawyers 
to try to frame systems as^to the effect of presumptions which 
would Bpare Judges the trouble of judging of facts for themselves 
by the light of their own experience and common sense. A Pre- 
sumption w’as an artificial rule as to the value and import of a 
particular proved fact. These presumptions were almost infinite 
in number and w^ere arranged in a variety of ways. There were 
rebuttable presumptions, and presumptions which were irrebut- 
table. Pmsumptiones juris et de jure, Preesumptiones juris, 
Prmurn/ptiorm facti. There were also an infinite variety of 
rules for weighing evidence ; so much in the way of presumption 
and so much evidence wajp full proof, a little less was half-full, 
and so on. Scraps of this theory have found their way into 
English law, where they produce a very incongruous and unfor- 
tunate and ^ive rise to a/good deal of needless intricatfy. 

Another ^ to which presumptions have been put is that of 
engraftiii|& the La^of Evidence many subjects whioh to'' 
no way^^long to it. Epr instance, there is md to 
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conclusive every one knows tKe tMs is 

regsuraed as; necessary in'Vorder to vindicate the 
thalT no ; one is to be punished for breaking a ' law of wlfch he 
was ignorant. To my mind this is simply expressing one truth 
in the shape of two falsehoods. The plain doctrinev that ignp^, 
ranee of the law is no excuse for breaking it, dispenses with tbei 
presumption, and hands the subject over, from the Law of Bvi^ 
deiM|^ with which it is accidentally connected, to* criminal law 
tO' l^ich, it properly belongs. 

** I . will, not weary the Council by going into all the details 
of the subject, thongh I could with perfect ease, if it would not 
take too long, answer specifically the remark of the Madras 
Goyernmeut oii this ‘mtter. That* Government says — 

/ Sections 102-4 contain three instances of presumptions, selected from a 
chapter of the Law of Evidence which in Taylor fills 111 sections. It is dij0fi- 
cult to see why any should be inserted when so few are chosen. 

** In general terms the answer is this ; large parts of Mr. 
Taylor’s chapter relate to topics wdiich have nothing to do with 
Jhe Law of Evidence. Those which are of practical importance 
are all included in the Bill as it stands (a few were no doubt 
omitted in the first draft), and they fall under these heads: — 
l8#,^There are a few cases in which it is expedient to provide 
Ifchat one fact shall be conclusive .proof of another, for various 
obvious reasons — the inference of legitimacy from marriage is a 
good instance. 2ndly , — There are several cases in which Courts 
would be at a loss as to the course which they ought to take under 
certain circumstances without a distinct rule of guidance. After 
what length of absence unaccounted for, for instance, may it be 
presumed that a man is dead? TJie rule is that seven years is 
suflBcrient for the purpose. Obviously, six or eight would do 
equally well ; but it is also obvious that, to have a distinct rule is 
a greib convenience. All cases of this kind fall properly under 
the head of itbe Burden of Proof, and I think it will be fod^ that 
the provisions contained in chapter VII of the Bill provide for all 
of them. . A; hew. section (114) has been added to this Chapter 
which deserves special notice. Its substance was, 1 thinky implied 
in the original draft of the^Bill ; but it has been inserted in order 
to put the matter beyond all possibility of doubt. It is in the 
following words— 

^ ‘ 114, The Court may presume the existence of any fact wHiefa it thinks 
likely to have happened regard being had to the ^common course^ of natural 
events, human conduct and public and private business, in Ithdir relation to 
the fttctsef the particular case. ; * 

llhstrattom. * ♦ 

Tie Court may^ presume— * • : ; / 

(a.) That a mad' who is in possession of>tolen 
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theft is either tbs thief or has received the goods kooving tiiMa to be ,stoieB| 
Unless he can account for his possession ; 

(k) That an accomplice is unworthy of credit, unless he is corroborated 
in material particulars ; 

(c,) That a bill of exchange, accepted or endorsed, was accepted or 
endorsed for good consideration ; 

(d) That a thing or state of things which has been shown to be in exis- 
tence within a perio^l shorter than that within which such things or states of 
things usually cease to exist, is still in existence ; ' 

(e.) I'hiit judicial and official acts have been regularly performed ; ^ 

(/.) That the common course of business has been followed in parti- 
cular cases ; 

(^.) That evidence which could be, and is not, produced, would, if 
produced, be unfavourable to the person who withholds it ; 

(A.) That if a man refuses to answer a question which he is not com- 
pelled to answer by law^, the answer, if given, would be unfavourable to 
him. 

(i) That when a document creating au obligation is in the hands of 
the obligor, the obligation has Vjecn discharged. 

But the Court shall also have regard to sucli facts as the following, in 
considering whether such maxims do or do not apply to the particular cose 
before them : — 

As to illustration (a)— A shop-keeper has in his till a marked rupee 
soon after it was stolen, a ml cannot account for its possession specifically, but 
is continually receiving rupees in the course of his business. 

As to illustration (b) — A, a i^erson of the highest character, is tried for 
causing a man’s death by an act of negligence in arranging certain machiner;^. 
B, a person of equally good chjiracter who also took part in the arrangement, 
describes precisely wdiat was done, and admits and explains the common 
carelessness of A and himself : 

As to illustration (b) — A crime is committed by several persons. A, B 
aiid C, three of the criminals, aie captured on the spot and kept apait from 
each other. Each gives an account of the crime iuiplicating i), and the ac- 
counts corroborate each other in .^uch a manner as to render previous concert 
highly improbable : 

As to illustration (r)--A, the drawer of a bill of exchange, was a man of 
business. B. the acceptor, was a young and ignorant person, completely 
under A’s influence : ^ 

As to illustration (d ) — It is proved that a river ran in a pertain course 
five years ago, but it is known that there have been floods since that time 
whiph might change its course : , 

As to illustration (e) A Judicial act, the regularity of which is in 
question*, was performed umier exceptional circumstances ; 

As to illustration (/) The question is, whether a letter was received. It 
is shown to have been po.eited, but the usual course of the post was interrupt- 
ed by disturbances : 1 . , 

As to illustration (^)*--- A n|an refuses to produce a document which 
would on a contract of sma| impot*tance on which he is sued, but which 
mighi eteo injure the feelings ail reputation of his family : 

As to ^ (A) A marl refusje to answer a question which he is not 

att«#ur, buf the Answer to it might cause loss to him in 
matters ur^qiitiBcted with the ilatter in relation to which it is asked : , , ^ 

jfs Si^^^^tastration (<) — A |>ond is in possession of the obligor, bu| ^ 
circumsbS|iBM-of the case are si|5h that ho may have stolen it.* * 
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^iThe efPd^t bt this prorisido^ OQtipled with gpsdpil 
rep^ling clause at the beginning of tb^ Bill is to male it perfectly 
clear that Courts of justice are to use their own oominoii sanp^ 
and experience in judging of the effect of partic^ffar facts, and 
that they are to be subject to no technical rules whatever on the 
subject4 The illustrations given are, for the most part^ oases of what 
• in English law are called presumptions of law; artificial rules ^ 
to the effect of evidence by which the Court is bound to guide 
its decision, subject, however, to certain limitations which it is 
difficult either to understand or to apply but which will be swept 
away by the section in question^ I arn not quite sure whether, in 
strictness of speech, the rule that an accomplice is unworthy of 
credit, unless he is confirmed, can be called a presumption of law» 
though, according to a very elaborate judgment of Sir Barnee 
Peacock's it has, at all events, some of the most important ehafao<* 
teristics of such a presumption. Be this how it may, the ihdefi- 
iiite position in which it stands has been the cause of endless 
perplexity and frequent failures of justice. On the one hand, 
it is clear law that a conviction is not illegal because it proceeds 
on the uncorroborated evidence of an accomplice ; on the Other 
hand, it seems to be also law that, in cases tried by a jury, 
the Judge is bound by law to tell them that they ought not to 
Convict on such evidence, though they can if they choose. How 
a Sessions Judge (sitting without a jury) is to give Wttitelf a 
direction to that effect, and how a High Court is to deal With a 
case in which be has convicted, although he told himself that he 
Ought not to convict, 1 do not quite understand. At all efventfi^ 
it seems to me quite clear that he ought to be at liberty to use 
his discretion on the subject. Of couise, the fact that a mafi is ail 
accomplice forms a strong objection, in most cases, to hie evidefiOe ; 
but every one, 1 think, must have met with instances Jn which it 
is practically impossible to doubt the truth of sucn evidenee^. 
although it may not be corroborated, or although the evidehoa by 
which it is corroborated is itself suspicious. 

As 1 have already observed, I do not wish td trouble the 
Council with technicalities ; but I hope this explanation will show 
that this part of the Bill, at all events, is not incomplete. 

** I may observe that many topics closely connected with the 
subject of evidence ate incapable of being satisfactorily dealt with 
by express law. It would be easy to dilate upon the theory oil 
which the whole subject rests, and the manner in which an Act dS 
this kind should be used in practice. X think, however, that it 
would not be proper to do so on the present occasion* X l^e^ 
therefore put into writing have to say on these stibgecte 

and I proppse to pv.bUsh what X hgtve written, way p 
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CommeBtary upon, or introduction to, the Act itself. I hope that 
this may be of some use to the Civil Servants who are preparing for 
their Indian career, and to the law students in Indian Universi- 
ties. The subject is one which reaches far beyond law ; for the 
law of evidence is nothing unless it is founded upon a rational con** 
ception of the manner in which truth as to all matters of fact what- 
ever ought to be investigated. 

I now turn to a criticism made on the Bill by His Honor 
the Lieutenant-Governor of Bengal, who appears to be somewhat 
dissatisfied with the manner in which the Bill deals with the ques- 
tion of relevancy, which as he says, is a question of degree. 

* The Lieutenant-Governor has no that the law, clearing up the 

obscurity now prevailing as to rules of evidence, protecting our Courts from 
the intrusion of a foreign law of evidence in no way applicable, and reniler- 
ing the Judges in some degree masters in their own Courts, will be highly be- 
neficial. His principal doubt is, whether it is possible to define by law what 
evidence is relevant and what is not. He is inclined to think that relevancy 
is a question of degree ; that the relevant shades off into the irrelevant by 
imperceptible degrees. It may bo that it is easier to decide, in each case, what 
is substantially material to the issue, or so remote in its relevancy that the tim® 
of the Court shouM not be occupied, than to lay down by rule of law what is to 
be considered relevant and what not. Such rules must necessarily be some- 
what refined, and, as it were, metaphysical. If it were allowed to argue the 
question whether any piece of evidence is, or is not, admissible under such 
rules, the Lieutenant-Governor wouM fear that the Court might be lost iti 
disputations. If, however, the rules regarding relevancy be treated as merely 
an authoritative treatise on evidence for the guidance of Judges, which they 
are to study and follow as well as they can, but that they are not bound to 
bear objections and arguments based upon it, the Lieutenant-Governor has 
no doubt that the rules in the draft are a<lmirably suited to the purpose and 
would be extremely useful. It does nc»t seem to him very clear in the draft 
whether or no Counsel are to be entitled to take objection to evidence at 
every turn, and to argue the question as to whether it is or is not admissible 
under the evidence rules. It seems of great importance that this should be 
made clear ;^or if Counsel may object and argue, the Lieutenant-Governor 
certainly has^eat fear that the argumentations regarding relevancy will be 
endless.*’ 

** I cannot altogether agree with these remarks. As to the 
arguments of Counsel, I do not feel that horror of them which His 
Honor appears to feel. It is^ I think, abundantly clear that Counsel 
will be permitted to argue $s to the relevancy of evidence, and aS 
to the propriety of proof, and I do not see how a law can be laid 
down at all upon which Counsel are never to argue. No one I 
think, ‘will seriously assert that lawyers, as a class, are an impe- 
diment to the administration of justice, or otherwise that an all- 
Imt-indispensable assistanoo to iu but if they are to exist at all, 
tiiey must as welloii evidence as on other subjects. 1 
must; hoW|^> observe tllat every precaution has been taken to 
prevent and trifiii^ argument. In the first place, if the 
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JudgQ wishes to know about any fact the relevancy of which is 
under debate, he can cut the matter short by asking about it bimr 
self under section 165, In the second place, the mere admission 
or rejection of improper evidence is not to be a ground for a new 
trial or the reversal of a decision. The fact that the opposite is the 
rule in England is the great cause of the enormous intricacy and 
technicality of English law on this point. If, in the Tichborne 
case, one single question had been permitted after being objected 
to, and if the Court had afterwards been of opinion that it had been 
wrongly permitted, then, however trifling the matter might have 
been, the party whose objection had been wrongly over-ruled 
would have been by law entitled to a new trial, and the whole 
enormous expense of the first trial would have been thrown away. 
This never was the law in India, or will it be so now. The result 
is, that the provisions about relevancy will be useful principally as 
guides to the Judges and the parties, and, in particular, as rules 
which will enable the Judge to shut out masses of irrelevant 
matter which the parties are very likely to wish to introduce. As 
;to the more general question, I think that it is possible to give the 
true theory of the relevancy of facts, and if I thought it desirable 
to enter upon a very abstract matter in this place, I think I could 
show what this theory is, and how this Bill is founded upon it. Be 
Shis, however, as it may, and taking a view, not indeed less prac^ 
tical, but more immediately and obviously practical I would make 
the following observations; — I am quite aware that relevancy is, 
as His Honor observes, a matter of degree, and for that reason 
the Bill gives definitions of it so wide and various, that I think 
they will be found to include every sort of fact which has any 
distinct assignable connection vrith ajiy matter in issue. The sec- 
tions which define relevancy are, indeed, enabling sections. Any 
fact which fulfils any one of the many conditions which they 
declare to constitute relevancy will be relevant and* most facts 
which hav^ any real connexion with the matter to be proved 
would fulfil several of them. Take, for instance, this fact — A 
man is charged with theft and it is proved that he was seen run- 
ning away immediately after the theft with the stolen goods 
in his hand. This is (1) a fact so connected with a fact in issue 
as to form part of the same transaction, and is therefore relevant 
under section 6 ; (2) it is the effect of a fact in issue, and is 
therefore relevant under section 7 ; (3) it is the conduct of a 
party to the proceeding subsequent to a fact in issue, and is so 
relevant under section 8 ; (4) it is a fact which in itself renders a 
fact in issue highly probable, and is therefore relevant under section 
11. This fact, therefore, is relevant under no less than four sections, 
iCaoh of which would admit a great number of facts which.would 
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abt be admitted by the other sections* Indeed, the latitude of the 
definiton of relevancy will be best appreciatdi by negativing the 
eonditkiotis which the Act imposes. Suppose that you are able 
to assert of a fact that it is neither itself in issue, nor forms part 
of the same transaction, nor is its occasion, cause or effect, imme^ 
diate or otherwise ; that it shows no motive or preparation for it ; 
that it is no part of the previous or subsequent conduct of any 
person connected with the matter in question ; that it does not ex* 
plain or introduce any fact which is so connected with the matter 
in question, or rebut or support any inference suggested thereby, 
or establish the identity of any person or thing connected with it 
or fix the time of any event the time of which is important ; that 
it h not inconsistent with any relevant fact or facts in issue ; and 
that, neither by itself nor in connection with other facts, does it 

SiBy such feet highly probable— if all these negatives can be 
affirmed, I think wc may say, without much risk of error, that 
the One fact has nothing to do with the other, and may be regaiv 
ded as irrelevant. 

I now come to a matter which has excited a good deal of 
discussion, though it relates to a subordinate and not very import 
tout part of the Bill — that which concerns the examination of 
witnesses by Counsel. The Bill as originally drawn provided, in 
substance, that no person should be asked a question which re«^ 
fleeted on his character, as to matters irrelevant to the case before 
the Court, without written instructions; that if the Coux’t oour 
sidered the question improper, it might require the production of 
the instructions ; and that the giving of such instructions should 
be an act of defamation, subject, of course, to the various rules 
about defamation laid down in the Penal Code. To ask such 
questions without instructions was to be a contempt of Court in 
the person asking them, but was not to be defamation. 

“This proposal caused a great deal of criticism, and in par* 
licular produced memorials from the Bars of the three President 
eies. It was also objected to by most of the Local Governments 
to whom the Bill was referred for opinion. Some of the objec* 
tioBs made to the proposal were, I thought, well founded. It was 
pointed out, in the first place, that the difficulty of obtaining the 
written instructions would be practically insuperable ; in the next 
places the Native Bar throughout the Country were already 
subjedi to forme of discipline which were practically sufficient;; 
and, in the third place**^and perhaps this was the most impoftant 
argument of in fthis country, the administt^tion of 

%stlne is da^ried On under soi man# difficultiei^ and is so frequent* 
It to l^nrposea of ibf worst kind, that it is of the greatest 

mt the ^ariui;ers of witnessee should he open to 
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full iijquiry. Th^se reasons satisfied the Committee, aiid myself 
aniongst the rest, that the sections proposed would be inexpedient, 
and others have accordingly been substituted for them which 
1 think will in practice be found sufficient The substituted 
sections are as follows: — 

* 146. When a witness is cross-examinetl, he may, in addition to the 
questions herein- before referred to, be asked any questions which tend. 

( 1 ) to tost his veracity ; 

(2) to discover who he is and what is his position lu life, or 

^3) to shake his credit, by injuring his character, although the answer 
to such questions might tend directly or indirectly to criminate him, or might 
expose, or tend directly or indirectly to expose, him to a penalty or forfeiture. 

147. If any such question relates to a matier relevant to the suit or 
proceeding, the provisions of section 132 shall apply thereto. 

148. If any such question relates to a m-itter not relevant to the suit or 
proceeding, except in so far as it affects the credit of the witness by injuring 
his character, the (!'ourt shall decide whether or not the witness shall be com- 
pelled to answer it. and may. if it thinks fit, warn the witness that he is not 
obliged to answer it. In exercising its discretion, the Court shall have regard 
to the following considerations : — 

(1) . Such questions are proper if they are of such a nature that thO 
truth of the imputation conveyed by them would seriously affect the opinion 
5f the Court as to the credibility of the witness on the matter to which he 
testifies. 

(2) . Such questions are improper if the imputation which they convey 
relates to matters so remote in time, or of such a character, that the truth of 

^0 Imputation would not affect, or would affect in a slight degree, the opinion 
of tlie Court as to the credibility of the witness on the matter to which he 
testifies. 

(3) . Such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witness’s 
character and the importance of his evi<lence. 

(4) . The Court may, if it sees fit, draw from the witnesses refusal to 
answer, the inference that the answer, if given, would be unfavourable. 

149. No such question as is referred Po in section 148 ought to be ask- 
ed, unless the person asking it has reasonable grounds for thinking that the 
imputation which it conveys is well-founded. 

Illustrations, 

(a). A IJarriater is instructed by an attorney or vakil that an important 
witness is a dacoit.. This is a reasonable ground for asking the witness 
whether he is a dacoit, 

if 6). A pleader is informed by a person in Court that an important wit- 
ness is a dacoit. The informant, or b(dng questioned by the pleader, gives 
satisfactory reasons for his statement. This is a reasonable ground for ask- 
ing the witness whether he is a dacoit. 

(c) . A witness, of whom nothing whatever is known, is asked at random 
whether he is a dacoit. Thei'e are here no reasonable grounds for the ques- 
tion. 

(d) . A witnessi, of whom nothing whatever is known, being questioned m 
to his mdde of life and means of living, gives unsatisfactory answers. This 
may be a reasonable ground for asking him if he is a dacoit. 

160. If the Court is of opinion that any such question* asked 
’srtthout reasonable, grounds, it may, if it was asked by any barrister, pleadw, 
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vakil, or attorney, report the circumstances of the case to the High Court or 
other authority, to which such barrister, pleader, vakil, or attorney is subject 
in the exercise of his profession* 

151. The Court may forbid any questions or enquiries which it 
regards as indecent or scandalous, although such questions or inquiries may 
have some bearing on the questions before the Couit, unless they relate to 
facts in issue, or to matters necessaiy to be known in order to determine 
whether or not the facts in issue existed. 

1 52. The Court shall forbid any question which appears to it to be in- 

tended to insult or annoy, or which, though proper in itself, appears to the 
Court needlessly offensive in form.* « 

The object of these sections is to lay down, in the most 
distinct manner, the duty of Counsel of all grades in examining 
witnesses with a view to shaking their credit by damaging their 
character, I trust that this explicit statement of the principles 
according to which such questions ought or ought not to be 
asked, will be found sufficient to prevent the growth, in this 
country, of that which in England has on many occasions been a 
grave scandal. I think that the sections, as far as their substance 
is concerned, speak for themselves, and that they will be admitted 
to be sound by all honourable advocates and by the public. I 
cannot leave the subject without a few remarks on the memorials 
which the sections originally proposed have called forth from the 
Bar in various parts of the country. As none of the bodies iij.- 
question have made any further remarks on the Bill, since it ap- 
peared in the Gazette in its amended form about a month ago, I sup- 
pose that the alterations made in the Bill have removed the main 
objections which they felt to it. I need not therefore notice those 
parts of their memorials which were directed against the conse- 
quences which they apprehended from the sections which have 
been given up. They contain, howwer, other matter which I feel 
compelled to notice. I need not refer to all the memorials. The 
one seiit in by the Calcutta Bar was for the most part proper, 
though it contained passages which I think might as well have 
been omitted. The memorial of the Bombay Barrisifers contains 
similar passages, expressed more fully and less temperately, and I 
shall accordingly confine myself to noticing such of their remarks 
as appear to me to deserve notice. 

I may observe, in the first place, in general, that I have 
read in the newspapers and in these memorials much that can 
only mean that I individually iwas actuated in drawing this Bill 
by hostility to the Bar; ‘ndeed, the Bombay memorial says, in so 
many words, that remark, aadn by one member (meaning; I sup- 
pose, me) in Council to ^ntemplate the extinction of 

the pfofession of Barrjster-atllaw m India/ In support of this 
surprising stateropnt, thf*v a^mte, as being 'open to no oth^r 
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constwiction/ the following words from the report of the Select 
committee : — 

‘The English system, under which the Bench and Bar act together and 
play their respective parts indepen«iently, and the professional organization 
on which it rests, does not as yet exist in this country, and will not, for a very 
long course of time be introduced * 

Before I make the remarks whi* this suggests, let me ask 
your Lordship and the Council wh ^ i n. charge that I, of all 
people, wish for the extinction of the profession of Barrister-at-law 
in India, is not upon the face of it absurd ; I am myself a Barrister 
of eighteen years* standing, and a Queen’s Conusel of four years* 
standing. I believe that there is no Barrister in British India of 
whom I should not be entitled to take precedence, professionally 
if I chose to practice h tg ; and so strong is my connection with 
my profession, that I am at this moment on the point of resign- 
ing one of the most responsible offices which a Barrister can hold, 
for the purpose of returning to the ordinary routine of professional 
practice. How is it possible to imagine that a man so situated 
should bo hostile to the profession ? When the Bill was introduc- 
ed I was — as I still am — anxious to do whatever lies in my power 
to preserve the honor and dignity of my profession, and to prevent 
its good name, from being disgraced. For this reason, I devised 
Hvhat I regarded as an appropriate remedy for a great and crying 
evil ; one with which I have been much impressed by my own 
observation in England, and which is likely to extend in India as 
the habit of cross-examination becomes more general, and when 
the rights which a cross-examining advocate has are explicitly 
defined. The remedy, I will admit, was to some extent inappro- 
priate ; but for merely proposing it, for merely recognizing the 
existence of the evil against which it* was directed, I am charged 
with wishing to extinguish ray own profession. 

‘‘The real meaning of the expressions in the report (for 
which I am^ fully responsible) was, I think, so plain, that 1 cannot 
understand* how the memorialists can have ascribed to them a 
sense which I think they could never suggest to any fair mind. 
The report said — 

‘ The English system, under which the Bench and the Bar act together 
and play their respective parts intlepen‘lently, an<l the professional organiza- 
tion on which it rests, does not as yet exist in this country, and will not for 
a very long course of time be introduced.' 

‘“Yes,* say the memorialists, ‘it does exist, to wit, in the 
Presidency towns.* This is much as if the water-works of Cal- 
cutta were referred to, to contradict a statement that India is 
wretchedly supplied with drinking water. I make a statement 
about an Empire as large as Europe without Russia, and am told 
it is incorrect, because there are three Englii^ pourts, and 
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tbred knots of, perhaps, a dozen or so English Barristers^ to be 
found at towns which are in the nature of English settlements* 
The reason why the statement complained of was not qualified by 
excepting these towns and Courts was simply that the exception 
was not important enough to be stated. It would, indeed, nave 
been matter of great indifference to me, personally, whether the 
Bill extended to the High Courts sitting on the original side or 
not. It is a mistake to make exceptions without a necessity for 
them; but the question, what rules of evidence should applj in 
the Presidency towns, is one of very little real importance. The 
great and vital importance of the matter lies in tne effect which 
it will have on the administration of justice throughout the coun- 
try at large. It is framed in order to meet the wants, and lighten 
the labours, of district officers, by giving them a short and clear 
view of a subject which has been converted into a sort of pro- 
fessional mystery, the knowledge of which was confined to a knot 
of persons specially initiated in it. Now, as regards the Mofussil, 
I repeat the expressions complained of. I assert that they are 
absolutely true, and state a fact notorious to every one. I say 
that, throughout India generally, nothing like the English system 
under which the Bench and Bar act together and play their res- 
pective parts independently does now exist, or can for a length of 
time be expected to exist. Lot me just re-cal) for a moment the 
nature of that system. In the first place, the Bench and the Bar 
in England form substantially one body. The Judges have all 
been Barristers, and the great prize to which the Barristers look 
forward is to become Judges. That is not the case in India, nor 
anything like it. The great mass of Indian Judges are not, and 
never have been, lawyers at all ; the great mass of Indian lawyers 
have no chance or expecuition of becoming Judges, and many of 
them have no wish to <i<> so. Even in the Presidency towns, the 
whole organization of the profession differs from that of England, 
in ways which I do not think it necessary to refer to, but which 
are of great importance. I may, however, observe that the 
position of an English Barrister who practises in the Mofussil, 
whether he ib habitually resident in a presidency town or not, is 
.altogether different from that of an English Barrister in his ordi- 
nary practice in England. An English Barrister on Circuit, and 
even at the Quarter Sessions, is subject to a whole series of pro^ 
fessional restraints and professional rules, which do not, and can- 
not, apply to practice in the Mofussil in this country. He acts 
under the eyes of a public which takes great interest in his pro- 
oeediDgSj,.|uid puts a powerltul cheek upon them. He practises iiv 
impoHaulAses before Judges whom he feels and knows to be Wsi 
professioHai superiors, and to Whom be is accustomed todei^/ 
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Wo one of these remarks applies to a Barrister from a Presidency 
practising in the Mofassil. The result of this state of things must 
be matter of opinion. It is impossible to discuss the subject in 
detail. The Bombay and Calcutta memorialists consider it emi- 
nently satisfactory : let us hope they are right. My opinion, of 
course, is formed upon grounds which it is not very easy to assign, 
and, as it can be of little importance, I shall not express it. In 
any case this Bill can do no harm. 

“ Passing, however, from the case of English Barristers to the 
case of pleaders and vakils, and the Courts before which they 
practise, I would appeal to every one who has experience of the 
subject, whether the observations referred to are not strictly true, 
and whether the main provision founded upon them-^the provi- 
sion which empowers the Court to ask what question it pleases-— 
is not essential to the administration of justice here. In saying 
that the Bench and tlie Bar in England play their respective 
parts independently, what I mean is that, in England, cases are 
fully prepared for trial before they come into Court, so that the 
Judge has nothing to do but to sit still and weigh the evidence pro- 
.duced before him. In India, in an enormous mass of cases, this 
neither is nor can be so. It is absolutely necessary that the Judge 
should not only hear what is put before him by others, but that 
he should ascertain by his own inquiries how the facts ac- 
^tually stand. In order to do this, it will frequently be necessary 
for him to go into matters which are not themselves relevant to the 
matter in issue, but may lead to something that is, and it is in order 
to arm Judges with express authority to do this that section 165 
which has been so much objected to, has been framed. 






ACT No. I. OF 1872. 


Passed by the Qovernok-General of India in Council. 
(Renewed the assent of the Governor-General on the 15th March 1812.) 

THE INDIAN EVIDENCE ACT, 1872. 


Whereas it is expedient to consolidate, define and amend 

, , the Law of Evidence : It is hereby enacted 

amble. ^ ^ 

as follows : — 

PART I. 

Relevancy of Facts. 


CHAPTER 1. 


Preliminary. 


Short title. 


1, This Act may be called the “ The 
Indian Evidence Act, 1872 


It extends to the whole of British India, and applies to all 
judicial proceediri^s in or before any Court, 
^ ' including Courts Martial, but not to aflSdavits 

presented to any Court or Officer, nor to proceedings before an 
arbitrator ; 

Commencement of and it shall come into force on the first day 
Act. of September 1872. 

Note. 


This Act has been amended by Act XYIII of 1872. The changes made 
in the various sections are indicated by italics. 

The provisions as to affidavits will be found in. Chapter XVI and as to arbitra- 
tion proceedings in Chapter XXXVII of the present Civil Procedure Code (Act 
XIV of 1882). 

Repeal of Enact- 2. On and from that day the following 
»ente. , laws shall be repealed : — 

(1) All rules of evidence not contained in any Statute, Act 
or Regulation in force in any part of British India : > 


PRELIMINARY. 


. (2) All stfch rules, laws and rojjulations as have acquired 

force of law under the twenty-fifth section of * The fndian 
Councils Act, 1861/ in so far as they relate to any matter herein 
provided for ; and 

(3) The enactments mentioned in the schedule hereto, to 
the extent specified in the third column of the said schedule. 

But nothing herein contained shall be deemed to affect any 
provision of any Statute, Act or Regulation in force in any 
part of British India and not hereby expressly repealed. r 

Note, 

S6C. 12 of Act XVIII of 1872 provided that notluDg in this Act should 
be deemed to affect Section 12 of Act XV of 1862 ; but this last section was re- 
pealed by Section 2 of Act X of 1873. 

In Gangu Manufar, luring Co. v. SoorujmuU (5. C. L. R. 633-42) it was held 
that this Section did not debar the plaintiffs from availing themselves of a rule of 
estoppel not contained in Chapter VIII. 

3. In this Act the following words and expressions are used 

Interpretation- iu the following senses, unless a contrary inten- 
clause. td'on appears from the context : — 

Court” includes all Judges and Magistrates and all persons, 
“Court’' except arbitrators, legally authorized to take 

evidence. 

“Fact.” '*Fact” means and includes — 


(1 ) any thing, state of things, or relation of things, capable 
of being perceived by the senses ; 

(2) any mental condition of which any person is conscious. 

Illustrations. 

(a.) That there are certain objects arranged in a certain order in a 
certain place, a fact. 

(6.) That a man heard or saw something is a fact. 

{c.) That a man said certain words is a fact. 

(d.) That a man hoMs a certain opinion, has a certain intention, acts 
in good faith, or fraudulently, or uses a particular word in a particular sense, 
or is or was at a sj)ecifie(l time conscious of a particular sensation, is a fact. 

(e.) That a man has a certain reputation is a fact. 

One fact is said to be relevant to another when the one is 
connected with the other in any of the ways 
“ Relevant. referred to in the provisions of this Act relating 

to the relevancy of facts. 


The expression “ Facts in issue” means and includes : — 
any fact from which, either by itself or in con- 
acts in issue. section \yith other facts, the existence, non-exis- 


tence, nature, or extent of aqy right, liability, or disability, 
asserted or. denied in any su|t at proceeding necessarily follows 
; , — When#er under the provisions of the law 
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for the time being in force relating to Civil Procedure, any Court 
recordTs an issue of fact, the fact to be asserted or denied in the 
answer to such issue, is a fact in issue. 

Illustrations. 

A is accused of the murder of B. 

At his trial the following facts may be in issue : — 

That A caused B's death ; 

That A internled to cause B’s death ; 

That A had received grave and sudden provocation from B ; 

That A, at the time of doing the act which caused death, was, 
by reason of uusoundness of mind, incapable of knowing its nature. 

Document** means any matter expressed or described upon 
^ „ any substance by means of letters, figures, or 

ociimeiit marks, or by more than one of those means, 

intended to be used, or which may be used, for the purpose of 
recording that matter. 

Illustrations. 

A writing is a document : 

Words printed, lithographed «r photographed are documents : 

A map, or plan is a (locument : 

An inscription on a rnetal plate or stone is a document i 

A caricature is a document. 

Note. 

^ This definition corresponds with the definition of document in Sec. 29 of 
• the Feioil Code with three exceptions. (1) The seven words italicised have been 
auhstitutod for “ as Evidence of that matter,” (2) The two explanations have been 
omitted. (3) The iilustratinna are difierenfc, 

“ Evidence.” Evidence** means and includes: — 


(1) all statements which the Court permits or requires to 

be made before it by witnesses, in relation to matters of fact 
uutler inquiry ; • 

such statements are called oral evidence ; 

(2 ) all documents produced for the inspection of the Court ; 

such documents are called documentary evidence. 

A fact Ms said to be proved when, after considering the 
“Proved” matters before it, the Court either believes it 

® ’ to exist, or considers its existence so probable 

that a prudent man ought, under the circumstances of the parti- 
cular case, to act upon the supposition that it exists. 


A fiirct is said to be disproved when, after considering the 
„ „ matters before it, the Court either believes 

isprov . exist, or considers its non-exis- 


tence so probable tKat a prudent man ought, under the circum- 
stances df the particular case, to act upon the supposition that it 
does not exist. 
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A fact is said not to be proved when it is 
neither proved nor disproved. 

4. Whenever it is provided by this Act that the Court 
may presume a fact, it may either regard such 
fact as proved, unless and until it is disproved 
or may call for proof of it. 

Whenever it is directed by this Act that the Court shall pre- 
sume a fact, it shall regard such fact as proved, 
unless and until it is disproved. 


proved.'* 


** May presume.” 


* Shall presume.” 


When one fact is declared by this Act to be conclusive proof 

, of another, the Court shall, on proof of the 

Conclusive proof. 

not allow evidence to be given for the purpose of disproving it. 


CHAPTER II. 

Of the Relevancy of Facts. 

6. Evidence, may be given in any suit or proceeding of the 
Evidence may be existence or non-existence of every fact in 
given of facts in issue issue and of such other facts as are hereinafter 
and relevant facts, declared to be relevant, and of no others. 

Explanation , — This section shall not enable any person to 
give evidence of a fact which he is disentitled to prove by any 
provision of the law for the time being in force relating to Civil 
Procedure. 

Illustrations. 

(a.) A is tried for the murder of B by beating him with a club with 
the intention of causing his death. 

At A's trial the followiug facis are iu issue. 

A's beating B with the club ; 

A’s causing B's death by such beating ; 

A’s intention to cause B’s death. 

(b.) A suitor does not bring with him, and have in reauiness for pro- 
duction at the first hearing of the case, a bond on which he relies. This 
section <loe8 not enable him to produce the bond or prove its contents at a sub- 
sequent stage of the proceedings, otherwise than in accordance with the 
conditions prescribed by the Code of Civil Procedure. 

Note. 

The statement of a witness for the defence that a witness for the pro- 
secution was at a particular plaoe at a particular time, and consequently could not 
then have been at another plaoe where the latter states he was and saw the accused 
persons, is properly admissible in evidence, even though the witness for the prose- 
cution may not himseW have been cross-examined on the point, under this section 
and sectious II and 150 ill. (c). Me^. vfSakkarem Mukwndji and three others, (11 
Bom. Id. C. Rep,, 160), 
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^ See also the decision o{ Mit^t in ISmprm v. M. J, Vyapoorak Mo<dUux/r (8. C* 
L. E. 1^7 ; I. li. B., 6 Cal., 655) quoted under s. 14 post. 

6* Facts which, though not in issue, arc so connected with 

Relevancy of facts ® of 

forming part of same transaction, are relevant, whether they occurred 
transaction. at the same time and place or at different times 

and places. 

Illuetrationt, 

(a.) A is accused of the murder of B by beating him. Whatever was 
sailor done by A or B or the by-standers at the beating or so shortly before 
or after it as to form part of the transaction, is a relevant fact. 

(b,) A is acou.sed of waging wfvr against the Queen by taking part in 
an armed insurrection in which propeiiy is destroyed, troops are attacked, and 
gaols are broken open. The occurrence of these facts is relevant, as forming 
part of the general transaction, though A may not have been present at all 
of them. 

(c.) A sues B for a libel contained in a letter forming part of a con*es- 
pomlence. Letters between the parties relating to the sulgoct out of which 
the libel arose, and foiming part of the correspondence in which it is 
contained, are relevant facts, though they do not contain the libel itself, 

(d.) The question is, whether certain goods ordered from B were 
delivered to A. The goods were deliveretl to several intermediate persons 
successively. Each delivery is a relevant fact. 

Note. 

See the decision of in Emprm v, M. J, Vyapoora Moodiliar (8 

C. L. 11 , 197 ; I. L. K , 6 Cal., 655) quoted under s. 14 post. 

7. Facts which are the occasion, cause, or effect imme* 

Facts which are OC- otherwise, of relevant facts, or facts 

casioii, cause or effect in issue, OF wliich Constitute the state of things 
of facts in issue. Under which they happened, or which afforded 
an opportunity for their occurrence or transaction, are relevant. 

Illustrations, 

(a.) The question is, whether A robWed B. 

The facts that, shortly i)ef(»re the robbery, B wont to a fair with money 
in his possession, and that he showed it, or mentioned the fact that he had 
it, to third persons, ai e relevant, 

(b.) The question is, whether A murdered B. 

Marks en the ground, produced by a struggle at or near the place 
where the murder was committed, aie relevant facts. 

(v.) The question is whether A poisoned B . 

The state of B^s health before the symptoms ascribed to poison, and 
habits of B, known to A, which afforded an opportunity for the adminis- 
tration of poison, are relevant facts. 

MoUv., preparation 8' relevant which shows or 

and previous or sub- constitutes a motive or preparation for any fact 
seiiueut conduct in issue or relevant fact. 

The conduct of any party or of any agent, to any suit or 
proceeding, in reference to such suit or proceeding, or in re- 
ference to any fact in issue therein or relevant thereto, a^d the 
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conduct of any person, an offence against whom is the subject 
of any proceeding, is relevant, if such conduct influences or is 
influenced by any fact in issue or relevant fact, and whether it was 
previous or subsequent thereto: 

Explanation 1 . — The word “ conduct” in this section does 
not include statements, unless those statements accompany and 
explain acts other than statements ; but this explanation is not 
to affect the relevancy of statements under any other section 
of this Act. , 

Explanation 2. — When the conduct of any person is rel(3- 
vant, any statement made to him or in his presence and hearing 
which affects such conduct, is relevant. 


Illustrations, 

(a,) A is tried for the murder of B. 

The facts that A murdered C’, that B knew that A hnd murdered C, and 
that B hail tried to extort money from A l>y thieatcning to make his know- 
ledge public, are relevant, 

(h,) A sues It upon a bend for the payment of money. B deuies the 
making of the bond. 

The fact that, at the time when the bond was (illeged to be made, B 
required money for a iiarticular purpo.'-e, is relevant. 

(c.) A is trie! fir the nunder of B by poison. 

The fact that, before the death of B, A piocurod poison similar to that 
which was administered to B, is relevant. 

(d,) The question is, whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A iinule in- 
quiry into matters to whicii the provisions of the alleged will relate ; that 
he consulted vakils in refei ence t<> making the will, and that he caused 
drafts of other wills to he prepareil, of which he did not approve, are relevant. 

(e.) A is accuKed of a crime. 

The facts that, either before, ♦or at the time of, or after the aU<'ged 
crime, A provided evitlence which would tend to give to the facts of the 
case an appearance fa vounitd© to himself or that he destroyed w conec.dtMl 
evidence, or prevented the presence or procured the ahsouce of [>ersons 
who might have t)eeu witnesses, or suborned persons to give false evi- 
dence respecting it, are relevant. • 

(f.) The questi(ju is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s prcHMicc— ‘ the 
police are coming to look for the man who robbed B,^ and that immediate- 
ly afterwaids A ran away, are relevant. 

The questioti is, whether A owes B rupees 10,000. 

'i’he facts that A asked 0 to ieud him money, and that D sai<l to C 
in A’s presence and hearing — * I advise you not to trust A tor he owes 
B 10,0u0 rupees,’ and that A went away without making any answer, are 
relevant facts. 

(h>) The question is whether A committed a crime. 

The fact that A absconded after receiving a letter warningihim that 
inquiry was being made for the crimiijial, and the oout outs of the letter 
are relevant 
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(i.) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he absconded, or 
was in possession of property or the proceeds of property acquired by 
the crime, or attempted to conceal things which were or might have 
been used in committing it, are relevant, 

(j.) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape, she made a complaint relat- 
ing to the crime, the circumstances under which, and the terms in which, 
the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she had been 
ravished is not relevant as conduct under this section, though it may be 
relevant 

as a dying declaration under section thirty-two, clause (one) or 
as corroborative evidence under section one hundred and fifty-seven. 

Q) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a con^plaint relat* 
ii»g to the ofience, the circumstances under which, and the terms in which 
the complaint was made, are relevant. 

The fact that he said he had been robbed, without making any complaint 
is not relevant as conduct under this section, though it may be relevant 

as a dying declaration under section thirty-two, clause (one) or 
as corroborative evidence under section one hundred and fifty -seven. 

Note, 

Sec. 167 says in order to corroborate the testimony of a witness, any 
former statement made by such witness relating to the same fact, at or about the 
time when the fact took place, or before any authority legally competent to 
investigate the fact, may be proved. 

See decision of Mitter^ in Emprm v, M. J. Vyapoora MoodUmr (8. C. L. 
R., 197 ; I. L. R, 6 Oal, 656) quoted under Sec. 14 post. 

9. Facts necessary to explain or introduce a fact in issue 

Facts necessary to Or relevant fact, or which support or rebut an 
explain or introduce inference suggeste<i by a fact in issue or rele- 
relevant facts. which establish the identity of 

any thing or person whose identity is*relevant, or fix the time or 
place at which any fact in issue or relevant fact happened, or 
which show the relation of parties by whom any such fact was 
transacted, are relevant in so far as they are necessary for that 
purpose. • 

Illustrations. 

(a.)The question is, whether a given dociiment is the will of A. 

The state of A’s property and of his family at the date of the alleged 
will may be relevant facts. 

(A) A sues B for a libel imputing disgraceful conduct to A; B affirms that 
the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the libel was 
published may be relevant facta as introductory to the facts in issue. 

The pa^ioulars of a dispute between A and‘B about a matter unconned^ 
ted with the alleged libel are irrelevant, though the fact that there was a 
dispute may be relevant if it affected the relations between A and B. ^ 
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(c.) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from 
his house, ris relevant, under section eight, as conduct subsequent to and 
affected by facts in issue. 

The fact that, at the time when he left home, he had sudden an4 urgent 
business at the place to which he went, is relevant, as tending to explain the 
fact that he left home suddenly. 

The details of the business on which he left are not relevant, except in 
so far as they are necessary to show that the business was sudden and 
urgent. 

(d.) A sues B for inducing C to break a contract of service made by’ him 
with A. C, on leaving A^s service, says to A — * I am leaving you because B 
has made me a better oflfer.’ This statement is a relevant fact as explanatory 
of C^s conduct, which is relevant as a fact in issue. 

{e.) A, accused of theft, is seen to give the stolen property to B, 
who IS seen to give it to A’s wife. B says, as he delivers it — * A says you are 
to hide this.’ B’s statement is relevant as explanatory of a fact which is part 
of the transaction. 

(f,) A is tried for a riot and is proved to have marched at the head of a 
mob. The cries of the mob are relevant as explanatory of the nature of the 
transaction. 

10. Where there is reasonable ground to believe that two 
Things said or done o*' peraons have conspired together to 

by cdbspirator in re- Commit an offence or an actionable wrong, any- 
ference to common thing said, done or written by any one of such 
persons in reference to their common intention, 
after the time when such intention was first entertained by any 
one of them, is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose of proving 
the existence of the conspiracy as for the purpose of showing 
that any such person was a party to it. 

lUvstration, 

Heasonable ground exists for believing that A has joined in a conspiracy 
to wage war against the Queen. 

The facts that B procured aims in Europe for the purpose of the cons- 
piracy. C collected money in Calcutta for a like object, l) p©rsuade<i persons 
to join the conspiracy in iiombay, E published writings advocating the object 
in view at Agra, and F transmitted from Dellhi to G at Oabul the money 
which G had collected at Calcutta, and the contents of a letter written by 
H giving au account of the conspiracy, are each relevant, both to prove 
the existence of the conspiracy, and to prove A’s complicity in it, although 
he may have been ignorant of all of them, and although the persons by 
whom they were done were strangers to him, and although they may have 
taken place before he joined the conspiracy or after he left it* 

When facts not U* not otherwise relevant are 

otheiwise;^ relevant^ 

r'heo^e . ,,| 

(1) if tbey &re itfcooKst^Qt any &ct in issue or r«3eTant . 
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{2) if by themselves or in connection with other facts they 
. make ‘the existence or non-existence of anj' fact in issue or rele- 
vant fact highly probable or improbable. 

Illustrations. 

(a.) The question is, whether A committed a crime at Calcutta on a 
• .certain day. 

Tho fact that, on that day, A was at Lahore is relevant. 

iThe fact that, near the time when the crime was committed, A was 
at a distance from the place where it was committed, which would render it 
highly improbable, though not impossible, that he committed it, is 
relevant. 

(b.) The question is, whether A committed a crime. 

The circumstances are such tliat the crime must have been committed 
either by A, B, C or D. Every fact which shows that tiie crime could have 
been committed by no one else, and that it was not committed by either 
B, 0 or D, is relevant, 

Notes. 

By a majority of the Full Bench of the High Court at Calcutta it was held 
that a former judgment, which is not a judgment in reni nor one relating to 
matters of a public nature, is not admissible in evidence in a subsecpient suit either 
as a res j udicaUt or as a proof of the particular point which it decides unless between 
the same pai ties or those claiming under them. 

In a suit between A and B, the question was whether C or D was the heir of H. 

‘ If C was the heir of H, then A was entitled to succeed ; otherwise not. The same 
question had been i*aised in a former suit brought by X against A and decided 
against A ; and this former judgment was admitted in evidence in the suit between 
A and B and dealt with by the Courts below as conclusive evidence against A upon 
the point so decided. JJeld that the former judgment was not admissible as evidence 
in the suit against B either as u ‘‘ fact” under this section or as a “transaction” 
under Sec. 13 or under any other section of this Act. Oifjju Lall v. Fcdteh Lall 
( I. L. II., 6 Cal., 171 ; 6 C. L. R., 439). In this case Oartlif C, (whose decision will 
be frequently referred to hereafter in the uotlS to sections 13, 40, 41, 42 and 43) 
hddtheA the delivery or existence of the judgment itself may be a “fact,” but 
the decision which the judgment contains is no more a fact than an opinion 
expressed by any other person, who is not exercising judicial functions. 

See also the first case cited in the notes to Sec. 5 (auto p. 4). 

This section should not be construed in its widest signification, but 
considered as limited in its effect by. Sec. 54. So construed this section renders in- 
admissible the evidence of one crime (not reduced to legal certainty by a 
conviction) to prove the existence of another unconnected crime, even though 
it be cognate. Accordingly tho possession by an accused person of a number 
of documents suspected to be forged is no evidence to prove that he has 
forged the particular document with the forgery of which he is charged. Reg. v, 
Parhhudae Amharau and others (11 Bom H. C. Hep., 90). 

See also the decision of Mitter, J., in Rmprm v. M, J. Vyapoora MoodUiar (8 
C. L. R., 197 ; I. h. R., 6 Cal., 655) quoted under s, 14 (post p. 13.) 

In suite for dama- 22. In suits in which jiamages are claimed, 

tetmine amount are mine the amount of damages which ought 
relevant. to he awftrded is relevant. • * 

' t ' ' ' 

, B : • 
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Facta relevant 13. Where ^ the question is as to the exis- 
when light or custom tence of any right or custom, the following 
is in question. f^^ts are relevant — 

(a.) Any transaction by which the right or custom in 
question was created, claimed, modified, recognized, asserted 
or denied, or which was inconsistent with its existence. 

(6.) Particular instances in which the right or custom was 
claimed, recognised, or exercised or in which its exercise was 
disputed, asserted or departed from. 

Illustrations. 

The question is, whether A has a right to a fishery. A deed conferring 
the fishery on A’s ancestoi-s, a mortgage of the fishery by A’s father, a sub- 
sequent grant of the fishery by A’s father, irreconcileable with the mortga^, 
particular instances in which A’s father exercised the right, or in which the 
exercise of the right was stopped by A’s neighbours, are relevant facts. 

Notes. 

In the case of Koondoomth Stmna Oomme v. Dheerchundra Surma Odhi- 
learee Qo^samn (XX W. R., 345-7) it was held that in determining the right 
to the Odftikaree and the custom or rule of succession to the office, previous judgments 
or decrees involving instances in which the right or custom had been successfully 
asserted were admissible as evidence under this section. 

In a suit to establish an itmamee right to certain lands plaintiff produced ubrtain 
transcript decisions of the Civil Courts in suits, in which a former holder of the ‘ 
tenure under the person who was said to have created the right was a party ; but 
the Lower Appellate Court rejected them as evidence on the ground that the de- 
fendant was not a party to the suits. It was held that the pix>ceedingB iu such suits 
came withiu the meaning of ^*any transaction” iu this section and were ad- 
missible as evidence in the case under Sec. 43, not as conclusive, but as of such weight 
as the Court might think they have. Neamut Ali i. Gooroo D099 (22 W. R., 
«65.7.) 

A finding iu a former suit, in which the question was tried between all the 
parties to the present suit, was held to be admissible as evidence in tbis suit under 
tMs section, ^though the plaintiffs and defendants were in form co-defendants in 
the former suit. Outtee Koihuvto v. Bhuhut Koihurto and oihm (22 W. R., 457.) 

Where a suit was disposed of according to a compromise, of which the judgment, 
set out the terms in the form of a recital ; Ildd that the judgment, though not in 
the ordinary form of a decree, was the record of a transaction by which the rights of 
the parties were recognised, and was therefore relevant as evidence under this Bec« 
tion. Mupekand Bhukut v. Iluricishen Do 9 s (23 W. R., 162). 

A decision, to which plaintiff was not a party, though admissible as evidence, 
cannot be held to be conclusively binding on him. Omrdutt Jha v. Oohnd Jame9 
Bum (24 W. R., 470) see also Buitari Mohanti and another v. /uaohundhoo Mohmii 
an<fc«Am(23 W. R., 293). 

Judgments and decrees recognising rights between parties to a suit or between 
persons whom they represent, although they are not conclusive under this Act, as 
they were before the Act came into operation, are yet admissible in evidence under 
this section even if the parties in, the former suit be entire strangers. Where 
the parries are the same or representarives of those in the former suit, sudi judgments 
and decrees may he evidence so nedbly conclusive as, when produced by the parties 
in whose favor they are, to shift the burden of proof from him to his opponent, 
Narmji BhikM mai and others v. Dij^a Um€a and others (I. L. R., 8 Bom., 8). 
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GaHhf C, in the case reported in L L. E., 6"CaL, 171 and cited under Sec. 11 
(ante p» 9) oeniildensd that the lodgment in the former suit was not a “ transactian ’* 
and tlmt the right claimed in the suit then before him (which was a right to recover 
possession of certain property) was not a right" within this section. A transaction 
in the ordinaiy sense of the word is some business or dealing which is carried on 
or transacted between two or more persons. If the parties to a suit were to adjust 
their differences inter se, the adjustment would be a transaction ; and by a somewhat 
strained use of the word, the proceedings in a suit might also be called “ transact 
tions but to say that the decision of a Court of Justice is a transaction appealed to 
His Lordship a misapplication of the term. 

His Lordship thought the word ** right” was here intended to include those 
projjfgrties only of an incorporeal nature, which in legal pliraseology are generally 
called “rights,” more especially, as it is used in conjunction with the word 
“ custom,” It is certainly used in that sense in subsequent parts of this Act ( see 
s. 48 and sub section 4 of s, 32 ), which deal with matters of public or general 
“ right or custom,” and in this section the word is probably intended to include 
both public or private rights of that natui c. That the expression is used iu this 
limited sense was shown also, as it seemed to him, by the words with which it is 
associated. The right mentioned in the section is one which can be“ created or 
exercised,” which exi)resfliong are perfectly apx>ropriate when speaking of an in- 
corporeal right, but would be wholly inapplicable to the word right in its more ex- 
tended sense. 

Under this section road ccss papers and a deed of sale are evidence quantum 
vahat, Didtari Mohanti and motJvcr v. Jiigobundhoo Mokanti and others, (23 W. R , 
293). 

The right mentioned in this section is not a public right only — Soorjomrain 
Panda v. Bmumbhur Singh. (23 W. K , 311). 

A map piepared by an officer of Government while in charge of a khds mehdl» 
Goveniment being at the time in possession of the inehal merely as a private pro- 
prietor, IS not a map purporting to have been made under the authority of Govern- 
ment the accuracy of which must bo presumed under Sec. 83, but such a map may 
be admitted as evidence under this section. J unniajoy MuUick v, Dwarkanath Mytee, 
(1. L. R , 5 Cal, 287 ; 4 C. L. R., 574). 

14. Facts showing the existence ot any state of mind — 
jj, , . such as intention, knowledge, good faith, negli- 

istence of^^Ste^S genco, rashness, ill-will or good-will towards 
mind, or of body or any particular person, or showing the existence 
bodily feeling, Tbody or bodily feeling — are 

relevant, when the existence of any state of mind or body or 
bodily feeling, is in issue or relevant. 

Explanation .-^ — A fact reto^^aa,ghov^gJJig^ of 

a relevant state of mind must^fiS^jS^^Wnot^neJaSlyjDut 
in reference to the particular matter^ in question. 

(a.) A is accused of receiving stolen g )ods knowing them to be stolen. 
It is proved that he was in possession of a particular stolon article. 

The fact that, at the same time, ho was in possession of many other 
stolen articles is relevant, as tending to show that ho knew each and all of 
the articles of which he was in possession to be stolen. 

(6.) is accused of fraudulently delivering to another person a 
counterfeit coin which, at the time when he delivered it, he knew to be 
counterfeit, 
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Tie fact that, at the time of its delivery, A was possessed of a number 
of other pieces of counterfeit coin, is relevant. 

(c.) A sues B for damage done by a dog of B’s, which B knew to 
be ferocious. 

The facts that the dog had previously bitten X, Y and Z, and that they 
had made complaints to B, are relevant. 

(d.) The question is, whether A, the acceptor of a bill of exchange knew 
that the name of the payee w’'as fictitious. 

The fact that A had accepted other bills drawn in the same manner 
before they could have been transmitted to him by the payee if the payee 
liad been a real j)erson, is relevant, ns showing that A knew that the payee 
was a fictitious person. 

(c.) A is accused of defaming B by publishing an imputation intended 
to harm the reputation of B. 

The fact of previous puhlicalions by A respecting B, showing ill-will on 
the part of A towards B, is relevant, as proving A’s intention to harm B’s 
reputation by the particular publication in question. 

The facts that there was no previous quanel between A and B, and that 
A repeated the matter complained of as ho heard it, arc relevant, as showing 
that A did not intend to hann the reputation of B. 

(/I) A is sued by B for fraudulently rcpi'cscnting to B that C was solvent, 
whereby B, being induced to tinst i\ who was insolvent, suffered loss. 

The fact that, at the time wheivA represented C to be solvent, C was 
supposed to be solvent by his neighbours an<l by persons dealing with him, 
is relevant, as showing that A made the representation in goo<l faith. 

(j 7 .) A is sued by B for the ju’ice of work done by B upon a house of 
which A is the owner, by tho order of (', a contractor, 

A’s defence is that B s contnict was with C. 

The fact that A paid 0 for the work in question is relevant, as proving 
that A did, in good fail b, make over to 0 the management of the work in 
question, so that C was in a position to contract with B on C’s own 
account, and not as agent for A. 

(A.) A is accused of the dishonest misappropriation of property which 
he has found, and the question is whether, when he appropriated it, he be- 
lieved in good faith that the real owner could not be found. 

The fact that [>ublic notice of^the loss of the property had been given 
in the place where A was, is relevant, as sho\ving that A aid not in good faith 
believe that the real owner of the property could not bo found. 

Tho fact that A knew, or had reason to believe, that the notice was 
given fraudulently by 0, who had heard of the loss of the x>ropcrty ami 
■wished to set up a false claim to it, ^ is relevant, showing »that the fact 
that A kfaSV of the notice diijj^t dif^tove A’s good jfaith, 

(i.) A is charged with shoSftug at B with intent to kill him. In order to 
show A’s int^t, the fact of A’s having Mpviouglv shot at Bjnt^y benroved. 
(;.) A is dbarged witli sei/diiig 

letters previouslyfeent by A to B, moy be proved as showing the intention of 
tho letters. 

(I*.) The question is, whether A has been guilty of cruelty towards B, bis 

wife. 

Expressions of their feeling towards each other shortly before or after 
the alleged cruelly, are relevant facts. 

The question is whether A’s death was caused by poison. , 
Statements made by A during his illness as to his symptoms, are 
relevaatl»cts« 





OF THE BELEVANCY OF f ACTS. 13 

' (m,) Tho question is, what was the state of A’b iht^th at the time when 

Statementayiifade by A as to the state of his health at or near the time 
in question, are relevant facts. 

(n.) A sues B for negligence in providing him with a carriage for 
hire not reasonably fit for use, whereby A was injured. 

The fact that B’s attention was drawn on other occasions to the defect 
of that particular carriage, is relevant, 

• The fact that B was habitually, negligent about the carriages which he 
lot to hire, is irrelevant. 

h.) A is tried for the murder of B by intentionally shooting him dead. 

•Die fact that A, on other occasions, shot at B is relevant, as showing his 
intention to shoot B. 

The fact that A was in tho habit of shooting at people with intent to 
murder them, is irrelevant. 

(p.) A is tried for a crime. 

The fact that he said something indicating an intention to commit that 
particular crime, is relevant. 

The fact that ho said something indicating a general disposition to 
commit crimes of that class is irrelevant. 

Azotes, 

In a trial upon three specific charges of receiving illegal gratification from 
the firm of C & Co., at T in 1870 evidence of similar but unconnected instances 
of receiving illegal gratification from the same firm at T in the years 1877 & 1878 
was offered. 

. J^eld that such evidence was inadmissible under as. 5, 6, 8, 11 and 14— 

C. J.j AeZd that the latter section applied to that class of cases where a particular 
act is more or less criminal or culpable according to the state of mind or feeling of 
the person who does it as for instance, in actions of slander or false imprisonment 
or malicious prosecution, where malice is one of the main ingredients in the wrong 
which is charged, evidence is admissible to show that the defendant was actuated 
by spite or enmity against the plaintiff. 

Muter y held that the evidence offered was inadmissible under s. 6 because the 

payments of 1877 and 1878 were not connected with the facts in issue in this case 

so as to form part of the same transaction Nor was it admissible 

under s. 8 because it could not be said that they showed or constituted a motive or 
preparation for the fact in issue. Neither could the conduct of the accused as shewn 
in the .alleged transactions of 1877, and 1878 be said to have been influenced by the 

facts in issue in the sense in which the vi^ords are used in that section 

Tho influence reffeiTed to here must be direct and obvious; and in this sense he could 
not say that the transactions of 1877 and 1878 were in any way influenced by the 
facta in issue. The same observation would apply to the contention based upon s. 
11. There also the words ‘highly probable’ point out that the connection between 
the fact in issue and the collateral facts sought to be proved must be so immediate 

as to render the existence of the two highly probable 

Under s. 14 collateral facts specified therein can bo proved if tho question be as to 
the existence of any state of mind, In this case if the receipt of the several sums 
of money mentioned in the charges be considered to have been prg^d to the satisfac- 
tion of the Court by other evidence, and if it' be necessary to a^ettaiii whether the 
acciuied received, them as a motive for showing favour in the exercise of his official 
functions, the alleged transactions of 1877 and 1878 might in thitcaaebe relevant 
under this Section, But they are not relevant for the purpose of establishing the 
fokct of payment in the year 1876 Ewnms v, M, J, ilifoodi^iar (8 C. L 

jEt., .!?;; I. t. B.,aCal., 666.) . ^ 
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^uefitlcm wheth^ act was 

vas aodaental or in- such act formed part of a series 'of similar oc- 
tentioiial. currenoes, in ea<m of which the person doing the 

act was concerned, is releyant 


Illustratione. 

fa.) A is accused of burning down his house in order to obtain money' 
for which it is insured. 

The facts that A lived in several houses successively, each of which he 
insured, in each of which a fire occurred, and after each of which fires A 
received payment from a different insurance office, are relevant, as tending 
to show that the fires were not accidental. 

(5.) A is employed to receive money from the debtors of B. 

It is A*s duty to make entries in a book showing the amounts received 
by him. He makes an entry showing that on a particular occasion he re- 
ceived less than he really did receive. 

The question is, whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and 
that the false entry is in each case in favour of A, are relevant. 

(c.) A is accused of fraudulently delivering to B a counterfeit rupee. 

The question is, whether the delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered 
counterfeit rupees to C, D and £ are relevant, as showing that the delivery 
to B was not accidental. 


16. When there is a question whether a particular act was 
Bsktence of course done, the existence of any course of business,* 
of but^ess when re- accoi^iDg to which it naturally would have been 
done, is a relevant fact. 


Illustrations. 

(a.) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put 
in a certain place to be carried to the post, and that that particular letter 
was put in that place, are relevant 

(6.) The question is whether a particular letter reached A. The facts 
that it was posted in due course, aud was not returned through the Dead 
Letter Office, are relevant • 


Adi^issxons. 

17. An admission is a st«d;enient, oral or documentary, which 
Ail • • ji n suggests any inference as to any fact in issue or 
Admission defined, fac^, and which is made by any of the 

peilM>n9j and under the cireums^noes, hereinafter mentioned. 

^Qt€S. 

Sea ’t&e case RegUm v. Smmantajand Men (I. L, R., 1 Bom, 61 Oj cited under 
li&mnMikBt and another v* lU and others cited under s* 33 pout. 
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6F THB BIUrrAKOY OF FACTS. 

18. Statements mado by a party to tbe proceeding, or by 
an agent to any such patiyv whom ihe Oonrt 
regards^ under the oirenmsiances of Ibe case, 
as expressly or impliedly authorised by him to 
make them, are admissions. 

Stotements made by parties to suits, suing or sued in a re« 
• by gtiitor in repre- presentative character, are not admiasiohs, 
scntative oharaoter ; unless they were made while the i^riy makiiig 
them held that character. 

Statements made by — 

(1.) persons who have any proprietary or pecuniary interest 
by party interested in the subject matter of the proceeding, and 
in subject matter ; who make the statement in their character of 
persons so interested, or 

(2) persons from whom the parties t<^ .i^the suit have derived 
by persons from their interest in the subject-matter of the suit, 
whom interest de. are Admissions, if they are made during the 
continuance of the interest of the persons mak- 
ing the statements. 


Admission — ^by 
party to proceeding 
or his agent ; 


Notes, 

. A deposition made by defendant in a former suit may be used as an 
admission within the meaning of this section, ffurish Chunder MuUick v, Proi^ 
unno Coomar Banefyea and other's (22 W. 11., 303 — 5) 

See also the case Rcffina v» Manmanta and others (I. L. H., 1 Bom, 610) cited 
under s. 32, cl. 2. 

19. Statements made by persons whose position or liability 
Admissions by per- necessary to prove as against any party 

sons whose position to the suit, are admissions, if such statements 
must be proved as would be relevant as against such persons in 
agamst party to Suit, to such position or liability in a suit 

brought by or against them, and if they are made whilst the 
person making them occupies such position or is subject to such 
liabUity. 

Illustration. 

A undertakes to collect rents for 6. 

B sues A for not collecting rent due from 0 to B. 

A denies that rent was due from O to B. 

A statement by C that he owed B rent is an admission, and is a relevant 
fact as against A, if A denies t^t C did owe rent to B. 

AdmMoMbyper. ^ 20. Statements made by persons to 
SODS expre&ly refer- whoUi a party to the suit bas expressly referred 
i«d to by party to for information in reference to matter in dis- 
pute are admissions. 
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Illustration. 

The question is, whether a horse sold by A to B is sound. 

A says to Br— * Go and ask O, C knows all about it.* C*s statement is 
an admisi^on. 

21. Admissions are relevant and may be proved as against 
Proof of admisriona Person Avho makes them, or his represon- 

against persoiiB ma- tative in interest ; but they cannot be proved 
kmg them, and by or by or on behalf of the person who makes 
on their behalf. them or by his representative in intereat, ex- 

cept in the following cases : — 

( 1 .) An admission may be proved by or on behalf of the 
person making it, when it is of such a nature that, if the person 
making it w^ere dead, it would be relevant as between third 
persons under section thirty-two. 

(2.) An admission may be proved by or on behalf of the 
person making it, wl^n it consists of a statement of the exis- 
tence of any state of mind or body, rele^^nt or in issue, made 
at or about the time when such state of mind or body existed, 
and is accompanied by conduct rendering its falsehood im- 
probable. 

(8.) An admission may be proved by or on behalf of the 
person making it, if it is relevant otherwise than as an admission. 

Ilhistrations. 


(a.) The question between A and B is, whether a certain deed is or is 
not forged. A afiBrms that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may 
prove a statement by A that the deed is forged ; but A cannot prove a 
statement by himself that the deed is genuine, nor can B prove a statement 
by himself that the deed is forged. 

(5.) A, the Captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper 
course. 

A produces a book kept by him in the ordinary course of bis business, 
showing observations alleged to have been taken by him frqpu day to day, 
and indicating that the ship was not taken out of her proper course. A 
may prove these statements, l>ecauae they would be admissible between third 
parties, if he were dead, under section thirty-two, clause (two). 

(c.) A is accused of a crime committed by him at Calcutta, 

He produces a letter written by himself and dated at Lahore on that 
day, and bearing the Lahore post-ruark of that day. 

The statement in the date of the letter is admissible, because, if A 
dead, it would be admissible i|nder section thirty-two, clause (two). 

(d.) A is accused of receiving btol^u goods knowing them to be stolen. 
He oifers to prove that he reft^ed to sell them below their value. 

A may prove these statement, though they are admission^, because 
they mre explanatory of conduct influenced by facts in issue. 

(A) A IS accused of frauduleiibly having in his possession counterfeit 
ooiu 
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He offers to prove that he aske^ a skilful pemon to ekamixie the coiHy 
as he dbubted whetner it was counterfeit or not, and that that fiarson 
^aaamined it and told him it was genuine* 

A may prove these facta for the reasons stated in the last 
illustration. 


Ifotea. 

• The purchaser at a sale iu execution of a decree was held to be 
presentative in interest'* of fche judgment debtor within this section 
Dossce V. Nuffur Poddar (21 W. R., 148). 

8be alBO Meffina v, Hanmanta and others^ (I.L.R., I Bom.^ 610) cited i;ukder 
8.S2, cl2. 

An admission not being a confession of guilt, made by an aecttsed pevton 
to a police officer before arrest is admissible in evidence—Amprcss v, JMeep&fhad 
(7 C. L. R., 641; 1. L. R., 6 Cal, 680.; 

22. Oral admissions as to the contents of a document rare 

When oral admis- relevant, unless and until tbe party pue** 

sions as to contents posing to prove them shows that he id ehtitleil 
of documents arc re- to give secondary evidence of the oontmt» Qt 
such document under the rules hereinafter 
contained, or unless the genuineness of a document produced h 
in question. 

23. In civil cases no admission is relevant, if it is made 
Admiasiona in civil either upon an express condition that evidence 

cases when relevant, of it is not to be given, or under circumstaneCis 
from which the Court can infer that the parties agreed together 
that evidence of it should not be given. 

Explanation , — Nothing in this section shall be taken to 
exempt any barrister, pleader, attorndjlr or vakil from giving evi-* 
dence of any matter of which he may be compelled to give 
evidence under section one hundred and twenty-six. 


Note* 


That section Tcfers to Privileged communications. 

24 . A confession made by an accused persoji is itiedeiraat 
in a criminal proceeding, if the makpg of ihd 
confession appears to the Court to bare been 
caused by any inducement, threat or proniiee, 
having reference to the charge against the 
accused person, proceeding from n person hi 
authority and sufficient, in the opinion of the Court, to give l^e 
aeouaed penmn grounds, which would appear to h»n reast^ail^, 
for Snppoaing that by making it h^ would gain any advantage hr 
hyoid any evil of a temporal nature in reference to the ptuio^y 
ingi ■ ' ■ 


Coufessioxii esused 
by inducctocHt, threat 
or proihise whea 
irrelevktiit in enmiaal 
proceedii^. ^ 
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iTotea. 

In Om eUe JSfUpt^ «. Athyof AU atid o(A<«« (1. L. R., 2 Alt« 260) wiwro 
A PttVdoA W«e tAudered by tUe Magistrate to a person su^^potled to have \mn cottoned 
imli <yUster pdrsous in offences none of which were exclusively triable by the Court 
of Session oi^ such person was examined as witness in the case^ it was ktH that 
the tender of pardon to such person not being warranted by e. 347 of Act X of 
il872 he could not be legally examined on oath and his evidence was inadmissible^ 
and it was also held that the statement made by such person was irrelevant and in* 
admissible os a confession with reference to s. 344 of Act X of 1872 and thu^ 
section* 

' The provisions of s. 837 of Act X of 1882 take the place of tb^t^se of 
S. 347 of we old Code and s. 318 is substituted for s. 344 of Act X of 1872. These 
provisions of the old and new Criminal l^rocoduto Codes will be found placed in 
parallel columns in the notes to s. 30. 

In V, JBai Ratan the Full Bench said that the words duly made** in the 
latter clause of S. S48 probably meant made in such a nuiuner as not to be rendered 
inadmissible by ss. 24^ 25 or 20 of this Act or sections 119, 120 and 121 of Act X 
of 1872 and it was decided tliat the coufosaiou of an accused person, taken by a 
Magistrate having juraidiction to commit or try hun is impeifecb, if not signed by 
the accused person or attested by his mark, :tud is inadmissible in evidence ; and 
oral evidence to prove that a confeasiou wms made or what tho terms of the oon- 
feesion were is inadmissible also (10 Jiom. 11. C. K., 100). 

In the case of RmprenB v. Bhairon Bmyk und others ll. L K., 3 All., 838) the 
Magistrate recording the confesstiouH of four prisoueis disrogarded the provisions of as. 
122 and 846 ; but Pearson^ J., heid that it did not follow that tho coufessious made be- 
fore Magistrates could not be taken into conHuleration mei^ely because the memoranda 
required by the law to be attached thereto had not been wutteu in tho exact form 
prescribed. He saw no sufllciont reason to believe tlmt the confessions were ** caused 
by any inducement, threat or pi omise, having leferencu to tho charge against tho 
accused persons, proceeding from a {>ei8on in authority atul suihcieut to give the 
accused persons grounds which would iipneai to them to be reasonable for Supiwsing, 
that, by making the sane, they wouhl gain any advantage or avoid any evil of a 
temporal nature in reference to the procoedingn against them.’* 

Sections 164 and 364 of Act X of l8S2aie substituted lor sections 122 and 346 
of Act Xof 1872 which will be funud placed in parallel columns in the notes to 
8* 80. , ^ . 

In the absence of evidence that a confession of an accused person has been 
induced by illegal pressure, it is not to bo presumed that such confession was so 
induced. This section i^enders a confenslon inadmissible only if the Couit considers 
it to have been induced by illegal pressiue. impress v, Balvant V, Pendharkar 
(llBom. H.C. R.,p. 137.) 

In the Reg* V, Jtama Birapa {I L. K., 3 Bom., 12 — 17) Wchi, Ac?d tUat wheie 
more persons than one are jointly tiled for tlio same offence, the confession mode by 
one ol them, if admissible in evidence at all, should be taken ihto consideration 
against all the accused and not against the person alone who made it. The Evidence 
Ant intends to make those statements admissible au<l those only which are the com- 
plement of acts done or ref used to be done, so that tho act itself or the omission to 
act acquires a special signihcance as ground of inference with respect to the issuesi 
in the case under trial. It is impoitaut that this should be borne in mindi as other* 
wte pmoners will, by the exeroiho of the commonest ingenuity, bo entirely deprived 
iM^eguards which the BegisUtpre intended to iUiovv round them in st^otions 24 
26 ot ihS Act. 

The direction of s, 346 of Act X of If 82 enjoining that an accused person 
shall idbrn recCrd of his confciSsoni is not satisfied by the following: Signature 
of A Btiie aceneed) ; the haudwritmg of C. 11.” Where the conviction of a pereOn 
wa» hBied upon a oonfession thus subs<yi bed, the High Court reversed it and 
hsM 4hat the Beasiofia Judge was bound to prevent tho production of such a conies^ 
Amnd amf Ranc^ MMp, (11 Bom. H. U H., 44). 
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A confession not teken in the form of queitiou ain) answer and mi anttotl* 
cated b/the Magistrate's endoraomout as to its accuracy, fs ixmdiniaftibJc In evidetice 
even though no objection should be made to its reception^iiilf^. v, Aw^Sta (10 lomf 
H, C. B, 4^7). 

In the case of of Titu Hya, (1C Xj. R , 1) a Full Bench of the Celcutti BRgh 
Comt ruled that the omission of a Magistrate to have recorded in the vernacular the 
questions asked iu the examination of the accused person does not neceBss^ly 
render that examination inatimiesible a« e\idence 
^ A pusoner confessed his gnxlfc before tho Magistrate, who recorded the oonfea* 
sion under n, 122 of Act X of 1S72, but omitted to append to the record the proper 
certiddate, or obtain tbo attestation of the accused by his signature or mark as 
required by s, 846, The prisoner as finally commitiod to the Sessions Court fqr 
triitl, Meld that the omissions could not be rectified under any authority con- 
tained iu the last clause of section 846 liy taking the evidence of the recording 
officer that the pnsoner duly made the statement recorded, and that the confession 
was not admissible in evidenoo Enipieu v, ii/w7?no Pmhli (4 C. Li R,, 137 ; X« L* 
It, 4 Cal„ 676). 

8. 122 of Act X of 1872 does not apply to a confession recorded by a Mcfifstmte 
acting under Cap. XV or Cap. XVIl, but to a confession record^ by a Ma^trate 
othci than the Magi ht rate by whom the case has to be enquired into or to'ed ; and 
to a confession made duiing or bofoie the commencement of an mvestigatlon by 
the police, la th< mnfter of Behai i Uadji (5 C L R , 288). 

Two accused peisoiis, on being aireatcd were forwarded iu custody to a Magi8<» 
trate who had jnnsdictum m the nutter \Mth which they were charged, and who 
afteiwaids conducted the preliminary enquiry, and cfimmitted them to the Coutt 
Sessions Befoie the Magistiate each made a confession but neither of them attested 
his coutesdon by hiM signatuie or maik. Held that the confessions, although the 
MogistJ ate had noted that they v\eie taken undei s. 122 of Act X of 1872, must 
be legAidcd as having been taken m the com so of a prelimm^y enquiry, and that 
the pi 0 visions of H. 816 allowing the eiidcnce of tho committing Magistrate to 
taken, applied— Per Cm tain, s. 122 contemplates and providete for cases in which 
confessions me recorded by a Magihiiato t)thei than the Magistiate by whom the 
case w to bo enquned into oi tutd. Empm i Ananthram Sw^jh and others (6, 
C L R,297; I L H, 6 Cal, 954) 

The mattci befoie a pauclnyat " was whotber M and K had murdered B 
and thoioby disqualified themselves tiom fuitlw intercourse with the rest of their 
biotheihood. M mid K made ccitmo siitoments before the pancAayof, whi^ it 
was afttiwaids sought to piovo against them on their txial for the murder of B as 
confessions coiioboiatiug the e\idence of an appioaei. The witnesses called to 
piove these “confessions” did not state specificiilly what was said by M and K before 
the ^nckayat One witness, a member of the ’panchayai, said. “ M confessed, and K 
acquiesced.” Another witness, \lso a mrmbei of the said ; “ M and K 

were taxed with taking li*& house, upon whuh both admitted having murdered him.** 
The same witnt;^ also said “ Tho admissions woie not taken down,” It appeared 
that i" was not till at tho sixth mot ting ol the panchayaty and M and K were weat* 
ened with excommunication fiom oiste for iiie, that they made such statements^ 
t4>«^Pta1^tnp|its^Uiibuted to M and K had been actually made, and 
proved, 

not be pleaded against then adrai^faiuility on tb*> groijfla that stl^ statements had been 
caused by such thieat, for the members of iho panckayat weie not in authority over 
M and K. within tl o meaning of this section nor was there any threat made having 
reference to any charge ag<unst them. Tho statements, however, oonld not be ac- 
cepted as sufficient m themselve’i to coiroboiate the evidence of the approver, or 
to support the conviction of M and K for tho murder of B. The statements were 
in general terms and repiesented only the impression conveyed, by what might have 
been said* the mind of the ivitnes^cs It was always essential tliat the Court 
sWld knotVias nearly as possible what were the words used by the supposed 
confe^ort* que stion s or matters in regard to which they were 
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miML It h»Te beeti that the words asoiibed to M and % tafeen with the 

MMltliMMi pn% md the esmot subject laatter of the inquiry did not amount to a ooo« 
of guilt behoved by the hearers to have beeu confessed. S^vm v* 
mmcm £m am cetera. (I. L, R., 4 AIL, 46). 

M ahm the case Smpm9 u. Pmchm quoted under s. 27 post. 

Cou|assioi:f.to Police 26* No confession made to a Police oflBcer, 

Ofieer not to be shall be proved as against a person accused 

of any offence. 

Notes. 

« This section ej^lies to confessions made to the higher ofScers of Police 
ek the Commissioner and Deputy Commissioner of Police in Calcutta. The Chief 
dnstioe also held that the next section should not be read so aa to qualify the plain 
neeanhig cl this section. Qassn r. HurrvhoU Qh<m (25 W. R». Cr.. S6 ; 1. h, R., 
1 Cal*, 207). 

In ImperaUix t». PitamberJina (I. It. R., 2 Bom., 61) Wedropp, C, held that 
this asotian did not preclude the counsel for one accused person, on behalf of bis 
eMmti asking questions to prove a confession made by another accused person. But^ 
under such oirotslsstanoes, it would be the duty of the Judge to instruct the Jury 
that sudh ccnfessioii is not to be received or treated as evidence against the person 
making it, but simply as evidence to bo considered on behalf of the other. He also 
thor^t that unless the law were so, the accused peison who was on his trial with 
the oonlesiAng party might be considerably prejudiced by the exclusion of that 
dtidenos. 

See also the case of PmpreBs v. Rama Birapa (I. L. R., 3 Bom,, 1247) cited 
under S..24 (ante p. 18.). 

Under this section, a confession made to a Police 0£8cer is inadmissible in 
etMenee, except so far as is provided by s. 27. It is immaterial whether such 
F6l^ Officer be the v>fficer investigating the case — tiie fact that such person is a 
Offioer invalidaies a confession. In the mattei* of Hiran Miya alim Abdul 
Wahid (\ C.I. R,21). 

A i^tement made to a police offioer by an accused person while in the custody 
of the police, although intended to be made in self-exculpation and not as oonfes- 
moil, may be nevertheless an admission of a criminating circumstance, and, if so 
tntw ihie and the next section it oaqpot be proved against the accused* Xmperatriao 
V. Femdharimtk (I. L. R., 6 Bom., 34.) 

See fdso the case Empreis v. Babeepershad (7 C. L. E., 541 ; I. L. E., 6 CaL, 530) 
quoted under sec. 21 (ante p. 17L 

See also the case Smprmv. Pancham cited under Sec. 27 (post p. 21). 


iim* ^ 


Cbrfesriott w ac ,.26. No confession made by any person 
Gui^ while in cus* whilst he is in the custody of a Police officer, 
tjdy 0f police not to unless it be made in the immediate presence of 
Improved against ^ Magistrate, shall bo proved as against such 

Thk seetfon^uat not be read as qualifying the preceding section. 

Qhm (25 W. E., Cr., 36 j I. L B., 1 Cal, 207). 
lu Bmpm$ V. Mam Chum Qknng and othen (24 W. R, Cr., 36). Jachon 
Wdd ** it oau hardly have been the intention of the Legislature that, when 
h ffiot ie dieoovered in consequence of informatioQ received from one of eeveral 
Uitione chaiged with an oScnce, and, when others §pve like information, that the 
should M treated as diseovered^ from the inlonnation of them all It should 
he dhjkkd that h particular fact, has bten discovered from the information of A. 
end t hisyiU let in Ujjjler §*^7 qhly tto much a s rel^e dMncdy H^tby 
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dkmernA'* Sea also the case Mmpreu v* Mc^rm (1 U B., 8 Bow^., 12l-U> 
cited unHer a 24 (<uite p. 18). 

A village iluneif in the Madr<as Presidency is a “Magistrate” Withilt th^ 
meaning oi this section. £mprm v. Bam<;i,njii/a (1. L. U., 2 Mad., 5). 

Bee also the case Impp^cUrix v. Pandharinath cited under the last section^ 

See also the case EmpreM v Pcdieepershad (7 C. h. li*, 64^ ; I. Xi. B>) 8 Cal.^ 880.) 
quoted under see# (21 ante p. 17). 

See akp the case Emprm v. Partcham abstracted in the note to sec. 27 post. 

’ 27. Provided that, vvlion any fact is deposed to as dis* 

Hqjv much of in- covered in consequence of information received 
fonn^on received from a person accused of any oflFotJce, in thd 
from accused may bo custody of a Police Officer, so much of siich 
information, whether it amounts to a confession 
or not, as relates distinctly to the thereby discovered may be 
proved. 

‘Notes. 

See the case Empreu v. Ram Churn Chung and otbers quoted under sea 20 
(ante p. 20) andrepoited in 24 W. H., Cr., 86. 

Sec. 162 of Act X of 1882 provides that nothing in it fihall be deemed to 
affect the provieioiis of this Bection. 

Under this section not every statement made by a person accused of an offence 
•while in the custody <»f a Police officer connected with tho production or finding 
of property, is admissible. Those statements only which lead immediately to 
the discovery of property, and, in so far ns they do lead to such discovery, 
are properly admissible. Whatever bo tho nature of tho fact discovered, that 
m fact must, in all cases, be its(‘lf relevant to the case, and the connection between 
it and the statements made must have been such that that statement constitutes 
the information through which the discoveiy was made, in order to render the 
statement admissible. Other statoinents connected with the one thus made 
evidence, and thus mediately V)ut not uecessanly or <Urectly connected with the 
fact discovered aie not admissible. v. Jora lla^ji, Bkaiji Bupsang and Bhogha 
Firn (11 Bom., H. D. R,242), 

P, accused of the murder of a girl, gave to a Police officer a knife, saying it was 
tho weapon with which he had committed tho murder. He also said that he had 
thrown down the girl’s anklets at tho scene of the murder and would point them 
out. On the following day be accompanied the Police officer to the place where 
the girl's body had been found, and pointed out the anklets. 

Bdd that such statemont.s, being confessions made to a Police officer, where- 
by no fact wks discovered, could not bo proved against P. StmTty C, keki that 
the deposition^ of the head constable, although not legal evidence of any con- 
fession, was admissible as evidence of all the other circumstances referred to in 
it, which were that on the 2nd October ho made a statement to the darogha and 
gave up a oertain knife which ho took out of his wmstbelt ; that he had thrown 
down the anklets at the scene of tho murder ; as it w\asl.ito at the time he said he 
would point them out in the morning ; that soon after sunrise on the following 
mornihg the aoousod repeated his statement and conducted the witness and sub-in- 
spector and many other people to the juar field whore the witness had found the body 
and there at 8 or 10 paces to tlie south of the place wffiero it had been, and after 
slight (search), produced from under the leaves, which were strewed about, the 
anklets. And so in like manner His Ijordship held the evidence b) the same facts of 
Kameshar Bayal (a Policeman) and of Nadii AU (a villager )excopt as pioving a confes* 
sion of the murder to be admissible and relevant, not only un er Sec 27 but also under 

Sec, 28, which expressly forms an exception to the law provided by Sec. 24 

After referring to the two Bombay decisions (already mentioned in notes), 
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Stg. V. Jora ffaiji fttid Smprm v. Xama Xtrapa, His Lordsliip added, “NotWng 
can be more unreaeoDsble, and l may add tinjast, tbnn the hard and fast line that is 
ofl^n attempted to be drawn iu this country, Hec. 25 no doubt provides that **No 
confession made to a police o6Bicer flbiill be prove<l against a person accused of any 
offence/’ ^ Kow if this is meant to apply to all statements however voluntarily made 
to a Police officer, nothing could bo moio impolitic or obstructive, and I trust that 
this provision is not to bo under&tootl in any absolute sonso and under 
all circumstances whatever. It ought to be read and un<lerstood in connection 
with the other sections which follow it particularly s. 28 for taken by itself and ^ 

applied indiscriminately it is simply irrational and absurd I have no 

doubt in my own mind that statements by Police Officers embodying and includ- 
ing what may be understood as a confession or a<imiflsion of guilt by on acfiused 
person are not wholly inadmiSBible, but may be received and applied so for as they 
prove merely corroborative circumstances and not an absolute confession/’ Straight, 

remarked that in his opinion, those statements (referred to in the depositions of 
the head constable, consuiblo and villager with regard to the knife and aukletj*) 
amounted to confessions, that they wore made U* the i>olice ; that no fact was dis* 
covered in consequence of any information derived from such stntoinents within the 
meaning of the proviso contained in a. 27... . . ...In short it was by the act (of the ac- 
cused) and not fr«>m any Tnforrmiion given by*him that tlio anklets were discovered. 
It seemed to him that the obvious intention of the Lcgislattire in passing the 
provisions contained in ss 25 and 2G wan to deter the Police from extoi ting con- 
fessions, by rendering such confcR-.ionn a' Holutely inadmissihlc in proof, unless made 
in the immediate presence of a Magistrate. It is manifcht that the prohibition laid 
down in these two aectieua must be strictly applied, atid any relaxation of it in ac- 
cordance with the provi.«o to s. 27 should be sparingly admitted, and only to the 
extent of so much of the accuHeil’s -tatcnicnt aa directly and distinctly relates to the 
fact alleged to have been discovered in cunsequeuce of it, £m press v. Pancham 
(L L. li., 4 All, 198), 

The editor submits that of the two opinions above abstracted the one held by 
Straight, J., interj)ret8 the more correctly the intentions of the Leftislaturo ; and pro- * 
bably the learned Chief Justice will find that the majority of judicial decisions arc in 
favour of his colleague’s view. 


Confession made 
after removal of im- 
pression caused by 
inducement, threat or 
promise, relevant. 


28 * If sucli a conf^‘=?si()n as is referred 
to in section twenty-four is made after ilio ini- 
pres.«ion caused by such inducement, threat or 
promise has, in the opinion of tlie (Jourt, been 
fully removed, it is relevant, 


Kofe. 


See the case of impress r. Pancham refeiTed to in the notes to s.‘27. 

29 , If such a confession is otherwise relevant, it does not 
C(mfo«ion other- become iiTolovaut tnorely bocm.se it was made 
wise relevant not to under a promise of secrecy, or in consequence ot 
become irrelevant be- a deception practised on the accused person for 
cause of promise of purpose of obtaining it, or when he was 

secrecy, c. drunk or because it was made in answer to 

questions winch he need not have answered, whatever may have 
been the form of those questions, or because ho was not \varned 
that he was not bound to mak^ suen confession, and tliat evidence 
of it be given against him. 
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30. When^ TO persons than one jirft being 
Ctawfderation of for the Same offenee, and a confossion by 

provrf confeSBiott one of such persons affecting himself and iKTOa^ 
o‘ber of such persons is proved, the _Court 
jomtly tinder tiial for »:>ay take into consideration such confessioti ns 
tjame offence. against such other person to well as against 

^ the person wh o make s such confession* 

lUustrationsl 

\a.) A aiid B are jointly tried for the murder of C. It is proved that 

A. sai<h * B ami I miu tlere J 0.^ The Court may consider the effect of 

this confession as against B. 

(6,) A is on his trial for the murder of C. There is evidence to show 
that C was murdered by A and 13, and that B said, ‘ A and I murdered 0. 

This statement may not be taken into consideration by the Court 
against A, as B is not being jointly tried. 

Notes. 

The coiToboration, which is needed in order to make the testimony of an approver 
witness trustworthy, should be corroboration derived from evidence which is 
independent of accomplices and not vitiated by the accomplice character of the 
witness and further should be such as to support that portion of the accomplice’s 
testimony, which makes out that the prisoner was present at the time when the 
crime was committed and participated in the act of commission. The statement 
must not be merely gmcmfly true but true iii the particular points which afiect the 
persons accused. Under this section the statement of fact made by a prisoner, which 
amounts to a confession of guilt on his part, may be taken into consideration 
* m far and so far only as that particular statement of fact itself extends against the 
other prisoners who are being tried, as well as himself fm* the offence which is thus con^- 
fessed. Qutcn v, Mohesh Biswas and others (19. W. il., Cr., 19). 

The confessions of persons tried jointly for the same offence may by'thia 
section, be “ considered” as agaiust other parties then on their trial with them, but 
such coufessions when used as evidence as against others, stand in need of corrobora- 
tion and cannot be used as corroborating in any way the evidence of approvers against 
such other parties. This section ought to be construed with great strictness and the 
confession of one person is not admissible against another although the two are jointly 
tried if one is tried for the abetment of the offence for which the other is^on his trial. 
Queen v. Jaffir All aval others (19 W. 11,, Cr., 57). 

In Queen tv Bdat Ali Moonshee and others (19 W. II., Or., 67), it was held that 
before the confession of a person, jointly tried with the prisoner, could be taken into 
consideration against such prisoner it must appear that that confession implicated the 
confessing peraou substantially to the same extent as it implicated the person against 
whom it is to be used, in the commission of the offence for which the piisoners are 
being jointly tried. 

Where the only evidence for the prosecution was that of witnesses whom the Judi- 
cial Gommisrioner considered unworthy of btlief, it was held that the prisoners, who 
were charged with rioting ought not to have been convicted on the statements of the 
opposite party who were also charged wdth rioting, such statements not being evidence 
against the accused in this case. Queen v. Khufcrec Ooram and others (21 W. R.. Cr.. 
48). 

Statements .made by one set of prisoners criminating another set of prisoners 
when each individual prisoner made a case for himself on which he was free from 
any criminal offence, ought not to be taken into consideration under this section 
against the prisoners of the second set, wdien the two sets, although tried together, 
vrere tried upon totally different charges. Queen v, Bunwaree Lull and otkm itX W* 

B. ;Cr.,59)4 
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in Queen v. Noffa and others (28 W. B, Gr., 24). Phear^ Jf.^ (mid “®Ws Court 
liM idr^y bad ocoaaiou in more than one case to point out that conl^saions 
whkh ate made use of under this section, in the first place can only he so uaed| so 
fc as they make the confessing prisoner guilty of the offence for which all are heing 
tried, and, secondly, cannot stand higher than the evidence of an accomplipo. 
It has. also been explained in what respect an accomplice’s testimony required to be 
corroborated before even that can be rightly relied upon against the accused persons. 
And it is obvious that the confessions of co-prSsoners are characterised by 
a v^ serious infirmity * as regards the prisoners against whom they were 

In addition tg^ths iu ' 

accomplice’s wttoDony, they are neither sanctioned b^an oath, nor can they^c 
tested, developed or explained by cross-examination. And when w’e look at the 
wonls of the section itself, wo find the Legislature avoids saying that confessions 
of this Sort are evidence^ or may be used as evidence as against persons other than 
those who made them, it says merely th*- Court may take into consideration such 
confession as against such other persons as well as against the person who makes strch 
confessioxi. It is, conceive, generally unsate to use materials of this character 
against persons under trial w thout carefully bearing in mind its Hpecial infirmity of 
character.” 

In Queen r. Chiinder Bhuttacharje^ (24 W. R., Cr,, 42) Jacicson, said, “This 
section provides that, when more persons than one are being tried jointly for the 
same offence (dai oity in this case), and a confession made by one of such persons 
affecting himself and some other of such persons is proved, the Court may take into 
consideration such confession as against such other person as well as against ihe 

Pierson who makes such confession The section does not provide, as has been 

repeatedly pointed out by this Court, that such confession is evidence, still less does it 
say that it shall be the foundation of a case against the person implicated. The 
Legislature very guardedly says that it may be “taken into consideration,” and I think 
the obvious intention of the Legislature in so saying was that when, as agains any 
euch person, there is evideuoe tending to his conviction, the truth or completeness of ^ 
this evidence being the matter in question, the circumstance of such person being 
implicated by the confession of one of those who are being jointly tried with him, 
should be taken into C(m8ideration as bearing upon the truth or sufficiency of such 

evidence This secthui requires that a confession made by one prisoner Which 

is to be used for the purpose of affecting another, must be prorctf . Kow, when a 
confession has to be used for that purpose, the person to be affected by it has a right 
to demand that it be strictly proved and shown to have been in all essential respects 
taken and recorded as prescribed by law.” (In the manner laid down in sections 122, 
345 and 846 of Act 10 of 1872). 

The latter clause of Sec. 346 was held, in the same case, to apply only to an 
examination taken in the course of a preliminary em juiry. 

The reception as evidence against an accused person of a confession, which ought 
not to have been proved and which is not in accordance with the law, and the 
grounding of a case against him upon such confession, must be held to.be irregularities 
which eerioasly prejudice the prisoner. 

Section 164 of Act X of 1882 has replaced s. 122 of Act X of 1872, and sec- 
tions 342 and 364 have respectively replaced sections 345 and 346 of Act X of 1872. 

It is significant that there is no clause in Act X. of 1882, which corresponds with 
the latter clause of s. 346 of Act 10 of 1872. 

Btatements made by a prisoner before the committing officer, Which implicate his 
f^ows but exculpate himself, cannot be regarded as evidence under this section 
QtfCen r, Keshuh Bhoonia and others, '^25 W. K., Cr., 8), 

Tainted evidence is not improved by being corroborated by other tainted 
evidence. The statement of one prisoner cannot be taken as evidence against ano- 
ther p^risoner under this section, unlesift the confessing prisoner implicates himself to 
tho full fU5 much as his co-prisoner khomJSe incriminates. The rules of evidence 
cannot be departed from because the^ miy be a strong moral conviction Cf guilt, 
Qimn V, Bai^oo CfejpffAw and others ^5 W. R., Cr., 43). 

ITnder this section, the coiriessioh of a prisoner affecting himself and another 
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charged with the aame offence is, when duly proved, admissible as eyideace 
against bpth, but such second person cannot, when it is uucoiToborated as agaiiist 
him, be legally convicted on it. This was a Full I^ench decision ; and the Full Bench 
also ruled th«at the word ‘‘Court*’ in this seotiou, numns not only the Judge in 
a trial by a Judge with a Jury, but iucludes both Judge and Jury. Oartk, €. 
held that such evidence must be dealt with by the Coui-t in the same manner as 
any other evidence, The weight, however, to be att ched to hOcIi evidence, and the 
question whether taken by itself it is sufficient, in point of law, to justify a convic- 
tion, is a question for the Judge. Unsupported by other evidence, it, however, should 
taken as evidence of the very weakest kind, being simply a statement of a third 
person not made upon oath or affirmation. If pucli confession is corroborated by 
other evidence, it is inimaterial whether, in j^roving the case at the trial the confe'ssion 
prccetlbs the other evidence, or the other evidence precedes tiie confession, 

{McDonellf concurring) held such evidence is not sufficient to support a convic- 
tion, even if corroborateil by circumstantial evidence, *inleHs the circumstances consti- 
tuting corroboration would, if Ijclieved to exist, themselves support a conviction, 
EtKipresB V, Aushootosh CkadarhiitUt mid others (F. B., 1. h. R., i Cal., 483 ; 3 C. L. R,, 
270). 

A prisoner, charged together with others, with being a member of an un- 
lawful assembly, made a statement before the eommiiting Magistrate implicating 
his follow prisoners and another person. He subsequently witlulrew his statement 
and made anotlier, in w^'nich be endeavoured to exculpate himself. Ileld^ that 
this statement was not evidence against the other prisoners under this section— it 
was not a confession, nor did it amount to any admission by the pris()ner that 
he was guiltj^ in any degree of the offence charged ; but it wjis simply an 
endeavour on lus part to explain his own presence on the occasion in such a manner 
as to exculpate himself, and any mention made by him in such a statement 
of other )>ersons having been engaged in the riot, was altogetlier irrelevant and 
not evidence against them. Noor liux Kazi and others v, EmpreHS (l.L.R,, 6 Cal., 279). 

Several persons were charged together with offences under ss. 148, 302, 
324, and 826, road with s. 149, of the Penal Code. Tbe Sessions Judge, 
VUeu about to examine the j^risoners, required all but the prisoner under examina* 
tioii to withdraw from the Court, luitil his turn ft>r cxaniinatiou came round, 
and convicted each prisoner chiefly upon w'hat was said by his coprisoners during 
his absence from the Court. Held that the evidence was inadmissible Empress v. 
Chandra Nath Slrhar and others (1, L. K., 7 Cal., 65, 8 C. L. R., 352). 

Tills decision has been followed by the Bombay High Court in the case Empress 
V. Lahshman Bala and Bala Ba'tnseth (I. L. E., 6 Bom., 124). The facts of tliiscaae 
were very similar to the facts of the case tried l)y the Calcutta High Court. 

If the certiticate required by e. 122 of Act X of 1872 that a confession is volun- 
tary is not recorded by the Magistrate at the time the confession is made, or, at any 
rate, t)n the day it is reduced to w'riting, the confession is bad and inadmissible in 
eAudence. 

To render the statement of one person jointly tried with another for the 
same offence liaUe to consideration against that other, it is necessary that it should 
amount to a distinct confession of the oflence tfliarged Emprm v. Doji Narsu and 
Gavlnda Natha (1. L, H., 6 Bom., 288.) 

In Iteff, V, Amhigara llulagu and another (I, L. R. 1 Mad. 163,) it was held 
that a conviction based solely on the evidence of a co-prisoner is bad in law. 

In Bhawani and another (1. L. E., 1 All., 664) it was hdd that the 

conviction pf a person wdio is being tried together with other persons for the same 
offence cannot proceed merely t>n an uncorroborated statement in the confession of 
one of such other persons. This case was followed in the case of Empress v, 
Eamchand (I. L, E., 1 All., 676.) 

Where the confession of a person being tried jointly with other persons did not 
impli^te him to the same extent as it implicated such other persons and was hot 
sufficient, of itself to justify his conviction, it was held that such confession could 
not he taken into consideration under this section. The case of Queen v, Belat AH 
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(quoted Supra p. 23), followed. Emprm Oanraj md others (I. L. R., 2 All., 
444.) o 

Ifddf where a pereon, being tried jointly with other persons, made a statement 
deprecating any guilty knowledge and seeking to clear himself at the expense of 
such other persons, that such statement could not be taken into consideration 
against such other persons. Empress vs. Mfdu. (I. L. R, 2 Alb, 646.) 

The confession of a person, who nays he abetted a murder but withdrew before 
the perpetration of that murder by his associates, cannot be used against those 
associates though the person confessing is tried with them jointly on a charge of 
murder, Ee^. v. Amrita. (10 Bom. H.C.R, 497.) < 

A prisoner who pleads guilty at the trial, and is thereupon convicted and 
sentenced, cannot be said to be jointly tricjl with the other prisoners, committed on 
the same charge, who plead not guilty. Where, therefore, one of eight prisoners 
before the committing Magistrate made a confession affecting himself and five others 
and afterwards at the trial before the Assistant Sessions Judge, pleaded guilty and 
was thereupon convicted anti sentenced, and the J udge then proceeded to take his 
evidence on solemn affirmation and recorded bis confession as evidence in the 
case against the other prisoners, f/eld the Judge was wrong in taking the 
confession into, consideration against those prisoners who pleaded not gtiiliy. The 
proper course for the Judge was either to have sentenced the prisoner who pleaded 
guilty, and then put him aside, or to have w’aite<l to see what the evidence would 
disclose. Eeg. v, Kalu Patel and another (11 Bom il. C. R., 146). 

The evidence requisite for corroboration of an accomplice must proceed from an 
independent and reliable source ; previous statements made by the accomplice him- 
self though consistent with the evidence given by him at the trial, are insufficient for 
such corrobonition. Tho confession of one of the prisoners cannot be used to corro- 
borate the evidence of an accomplice against the others. Reg. v. MaUipa Un Kapana 
and other's (11 Bom H. C. H., 196). 

A and B were committed for trial ; the former for dacoity under s, 396 of the 
Indian Penal Code and the latter under s. 412 for receiving stolen property 
knowing it to be such. A made two confessions, and in both he stated he had hand- 
ed over to B some pieces of g- Id and silver stolen at the dacoity. When B was 
arrested a gold ring and silver wristlet were found in his possession. At the trial A 
pleaded guilty and B claimed to be tried. A goldsmith deposed that he had made 
the ring and wristlet found with B out of the pieces of gold and silver given to him 
for the purfK)se hy B. On this evidence and on the confessions ms^e by A the 
Sessions Judge convicted B. The Bombay High Court /Wd, on appeal, that A and 
B not having been tried jointly for the same offence, the confession of A was inad- 
missible as evidence against B. That there was therefore no evidence of the iden- 
tity of the goods stolen at the dacoity with those found in B’s possession, and the case 
i^gainst him failed. Conviction quashed. Empress, v. Bala Patel (I. L. R., 6. 
Bom., 63). 

The present will be a convenient opportunity to draw attention to the provisions 
contained in the Criminal Procedure Code relating to confessions, the examination 
<>t accused persons and the tender of pardon to such. To faciU;tate comparison, 
the provisions of the moribund Code Act X of 1872 will be placed side by side 
with the provisions of the new Code which will shortly replace them. 

ACT X OP 1872. ACT X. OF 1882. 

122. No Police Officer or other person 163 No Police Officer or person in au- 
shall offer any inducement to an thority shall offer or make, or cause 

accused person by threat or pro- to be offered or made, any such 

mise or otherwise to make any inducement threat or promise as 

disclosure or confession, whether is mentioned in the Indian Evi- 

such person be under arifest or dence Act. 1872 S. 24. 

not. But no Police Officer or other per- 

Bht no Police Officer or othf^ per- / son shall prevent, by any caution 

son shaff prevent the yerson or otherwise, ahy person from 
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mrresfced, by any caution or other- 
ai^ise^ from making any disclosure 
which he may bo disclosed to 
make of his own free will. 

119: An officer in charge of a Police sta- 
tion or other Police officer mak- 
ing an investigation, may examine 
orally any person supposed to be 
acquainted with the facts and cir- 
cumstances of the case, and may 
reduce into writing any state- 
ment made by the persons so 
examined. Such person shall be 
bound to answer all questions 
relating to such case put him by 
such officer other than ■ questions 
criminating himself. 


No statement so reduced into wri- 
ting shall be signed by the 
persons making it, nor shall it 
be treated as part of the record 
or used as evidence. 

121. No police officer shall record any 

admission or confession of guilt 
which may he ma^le before him 
by a person accused of any off- 
ence. 

Provided that nothing in this sec- 
tion shall preclude a Police offi- 
cer from reducing any such 
statement or admission or con- 
fession' into writing for his own 
information or guidance or from 
giving evidence of any dying de- 
claration. 

122. Any Magistrate may record any 

fltatetnent made to him by any 
person, or any confession made 
to him by any ptu-sou accused of 
an offence by any Police Officer or 
other person. Such statements 
shall be recorded in the manner 
provided in sections 345 and 34(> 
and shall wffien recorded be for- 
warded to the Magistrate by 
whom the case is enquired into or 
tried. No Magistrate shall record 
any such confession unless, upon 
inquiry, he has reason to believe 
that it Was made voluntarily 
and he shall make a memoran- 
dum at the foot of any such 
eonfession to the following eff- 
tot;— 


making in the course of any in- 
ve-tigalaon under this chapter 
(XIV) any statement which he 
may be disposed to make of his 
own free-will. 

161. Any Police officer making an In- 

vestigation under this chapier 
(XIV). may examine orally any 
penaon supposed to be acquainted 
with the facts and circumstan- 
ces of the case and may reduce 
into waiting any statement made 
by the person so examined. 

Biich person shall be bound to answer 
truly fiW questions relating to such 
case put to him by such officer, 
other than questions the answers 
to which would have a tendency 
to expose him to a criminal charge 
or to a penalty or forfeiture. 

162. No statement, other than a dying 

declaration, made by any person 
to a Police officer in the coui-se of 
an investigation under this chap- 
ter (XIV). shall, if reduced to 
writing be signed by the person 
making it or be used as evidence 
against the accused. 

Nothing in this section shall bo 
deemed to atfect the provisions 
of section 27 of the Evidence 
Act 1872, section 24. 


164 Any Magistrate, not being a Police 
Officer, may record any statement 
or confession made to him in the 
course of an investigation under 
tids chapter (XIV). or at any 
time afterwards before the com- 
moncem- nt of the inquiry or trial. 

Such statement shall be recorded la 
such of the manners hereafter 
prescribed for recording evidence 
as is in his opinion best fitted 
for the circumstances of the case. 

Such confessions shall be recorded 
and signed in the manner provi- 
ded in section 864 and shall then 
be forwarded to the Magistrate 
by whom the case is to be in- 
quired into or tried. 

No Magistmte shall record any such 
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"I believe that this confession was 
voluntarily mail© ” 

(Scl), A. B., 
Mapit/ratt. 


342. In all inquiries and trials a orimi* 
nal Court may from time to 
time and at any stage of the 
proceedings, put any questions 
to the accus^ d person which the 
Court may think proper. 

Note. 

Similar provisions are also contain- 
ed in S.S. 193 and 250 but this 
is a general provision which ap- 
plies to all inquiries and trials. 


343. The accused person shall not be 
liable to any punishment for 
refusing to answer or forauswer- 
ing falsely questions askel un- 
der s. 312 but the Court shall 
draw such inference as seems 
^just from such refusal. 

Note. 

See Sec. 114 ill. {\t) post and the 
explanation given by tuis Act 
of that illustration. 

193. Explanation. The answer given 
by an accused person may bo 
put in evidence against him, 
not only in the case under in- 
quiry, but also in trials for any 
other offences which his replies 
may tend to show he h^ com- 
mitted. ' 

345. No oath or affirmation Aall be 
administered to the acci^ed per- 

■ ' ’i , ■ 

34A Excejpt «r fe ini s. 5*^7 

no ihRuenoO) by meehs| of any 


eonfessffin unless, upon question' 
mg the person maki^ il) he ha» 
reason to believe that it was mado 
voluntarily ; and when he re- 
cords any confession he shall 
make a memorandum at the f ot 
of such record to the following 
effect. 

** I believe that this confession was 
voluntarily made. It was taken in^’ 
my presence and hearing, and 
was read over to the person ma- 
king it and admitted by him to 
be correct and it contains a full 
and true account of the statement 
made by him”. 

(Sd.) A. B., 

Magistrate. 

342. For the purpose of enabling the 
accused to explain any circums- 
tances appearing in the evidence 
.ng.dnst him, the Court may at 
any stage of any inquiry or trial, 
without previously warning the 
accused, put such questions to 
him as the Court considers neces- 
sary, and shall, for the [mipos© 
aforesaid, question him generally 
on the case after the witnesses 
for the prosecution have been 
examined and before he is called 
on for his defence. 

The accused shall not render him- 
self liable to punishment by refu- 
sing to answer Stich questions, 
or by giving false answers to 
them ; ' But the Court and the 
Jury (if any) may draw such infe- 
rence from such refusal or an- 
swers as it thinks just. 


The answers given by the accused 
may be taken into consideration 
in such inquiry or trial, and put 
in evidence for or against him in 
any other inquiry into, or trial 
for any other offence which such 
answers may tend to show he has 
committed. 

No oath shall be administered to 
the accused. 

843 Except as provided in sections ^7 
andSSSj no mfluen<Se, by rneims 
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promise or threat or otherwise 
•ehall be used to the accused 
person to induce him to dis- 
, close or withhold any matter 
within his knowledge, 

346. Whenever an accused person is 
examined the whole of such exa- 
mination, inclnding every ques- 
tion put to him and every an- 
swer given by him, shall be re- 
corded in full, nnd shall be 
shown or road to him and he 
shall be at liberty to explain or 
add to his answers. 


When the whole is made conform- 
able to what he declares to be the 
truth, the examination shall be 
attested by the signature of the 
Magistrate or Sessions Judge, who 
shall certify under his own 
hand that it was taken in his 
presence and in his hearing 
and contains accurately the 
whole of the statement made by 
the accused person. 

In cases in which the examination 
of the accused person is not 
recorded by the Magistrate or 
Sessions Judge, he shall be 
bound, as the examination 
proceeds, to make a memorau* 
dum thereof in the vernacular of 
the Uintrict, or in English, if he 
is sufliciently acquainted with 
that language ; and such mem- 
orandum shall be written' 
and signed by the Magistrate or 
Sessions Judge with his own 
hand and shall be annexed to 
the record. If the Magistrate 
or Sessions Judge is precluded 
from making a memorandum as 
. above required, he shall record 
the reason of his inability to do 
/so. 

The accused person shall sign or 


of any promise or threat or other- 
wise shall be used to an accused 
person to induce him to disdosei 
or withhold any matter within his 
knowledge. 

364. Whenever the accused is examined 
by any Magistrate, or by any 
Cotirt other than a High Court 
established by Royal charter or 
the Chief Court of the Panjab, 
the whole of such examination, in- 
cluding every question put to him 
and every answer given by him 
shall be recorded in full, in the 
language in which he is examined, 
or, if that is not practicable, in the 
language of the Court or English 
and such record shall be shown or 
read to him or, if he does not 
understand the laugiiago in which 
it is written, shall be interpreted 
to him in a language which he 
understands, and he shall be at 
liberty to explain or a«id to his 
answers. 

When the wliole is made conform- 
able to what he declai’os is the 
truth, the record shall be signed 
by the accused and the Magis- 
trate or Judge of such Court, and 
such Magistrate or Judge shall 
certify under his own hand that 
the examination was taken in his 
presence and hearing, and that 
the record contains a full and 
true account of the statement 
made by the accused. 

In the cases in which the exami- 
nation of the accused is not re- 
corded by the Magistrate or 
Judge himself, he shall be bound 
unless he is a Presidency Magis- 
trate, as the examination pro- 
ceeds, to make a memorandum 
thereof in the language of the 
Court, or in English, if he is suffi- 
ciently acquainted with the latter 
language ; and such memorandum 
shall be written and signed by the 
Magistrate pr Judge with his own 
hand, and shall be annexed to the 
record, if the Magistmte or 
Judge is unable to make a memo- 
randum as above required, he„ 
shall record the reason of ,su^ 
inability. Nothing in this section 
shall he deemed to apply to the 
examination of an accused per- 



30 


OF THE RELEYANCT OF FACTR 


attest by his mark such record. 

If the examiuatioti be taken in the 
course of a preliminary enquiry, 
And the Court of Session find 
that the provisions of this 
section have not been fully com- 
plied with, it shall take evidence 
that the prisoner duly made the 
statement recorded j Provided 
that, if the error does not 
prejudice the prisoner, it shall 
not be deemed to affect the ad- 
missibility of the statement so 
recorded. 

There does not seem to bo 
any provision in Act X of 1882 
corresponding with the latter 
paragraph of this section. 

847 The Magistrate of the District, 
any Magistrate of the first class, 
inquitiiig into the case, or with 
the sanction of the Magistrate 
of the District, any Magistrate 
duly empowered to commit to 
the Court of Session may, after 
recording his reason for S(* doing 
tender a pardon to any one or 
more of the persons supposed to 
have been directly or indirectly 
concerned in or privy to any 
offence specified in column seven 
of the fourth schedule hereto 
annexed as triable exclusively 
by the Court of Session, on con- 
dition of his or their making a 
full true and fair disclosure of 
the whole of the circumstances 
within his or their knowledge, 
relative to the crime committed 
and every other person con- 
cent in the perpetration 
therec^; 

Any pe«iiin accepting a tender 
of pardon under this section shall 
be examined as a witness in the 
case under the rules applicable 
to the examination of witnesses. 

Such person, if not on bail, idiall 
be detained in custody pending 
the termlnarion oi the trial 


A Magistrate^ having tende^d a 
pardon under this section and 
examined fdie accused person, 
h preluded fmm tryingl the 
'■> ease- htoself. I / 


son under section 208. 

NoU , — Section 203 relates tosum^ 
tnary trials* 


In the case of any offence triable 
Exclusively by the Court of Ses- 
sion or High Court, the District 
Magistrate, a Presidency Magis- 
trate, any Magistrate of the first 
class inquiring into the offence, or, 
with the sanction of the District 
Magistrate, any other Magistrate, 
may, with the view of obtaining 
the evidence of any pcirson sup- 
posed to have been directly or 
indirectly concerned in, or privy 
to, the offence under inquiry, 
tender a pardon to such person 
on condition of his making a full 
and true disclosure of the whole 
of the circumstances within his 
knowledge relative to such offence 
and to every other person concern- 
ed whether as principal or 
abettor, in the commission thereof. 


Every person accepting a tender of 
pardon under this section shall 
be examined as a witness in tlie 
case. 

, Such person, if not on bail, shall be 
detained in custody until the- 
termination of the trial by the 
Court of Session or High Court 
as ihe case may be. 

Every Magistrate, other than n 
Presidency Magistrate^ who ten-r 
ders a pardon under this section 
shall record his reasons for so* 
doing; and when any Magistrate* 
has made such tend^^ exa^ ^ 
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348. The High Court as a Court of Re- 
visioD, and the Court of Session, 
after committal but before the 
commeucement of a trial, may, 
with the view of obtaining on 
the trial the evidence of any 
person or persons supposed to 
have been concerned in, or privy 
to, any such offence instruct the 
committing Magistrate to ten- 
der* pardon on the same con- 
dition to such person or persons. 

The Court of Session in like man- 
ner and on the same condition 
may, at any time before judg- 
ment is passed with the view of 
obtaining on the trial the evi- 
dence of any person or persona 
supposed to have been directly 
or indirectly concerned in, or 
privy to any offence, tender a 
pardon to such person or persons. 


349, When a pardon has been ten- 
dered under section 347 or 
section 348, if it appears to 
the Magistrate before the trial 
or to the Court or Session be- 
fore judgment has been passed, 
or to the High Court as a 
Court of Reference or Revision, 
that any person who has ac- 
cepted such offer of pardon, 
has not conformed to the con- 
ditiotis under which the par- 


mined the person to whom it has 
been made, he shall not try the 
case himself, althougii the offence 
which the accused appears to have 
committed may be triable by such 
Magistrate. 

NoU, 

The object of the last sixteen words 
is by no means clear. The otU^ 
cases in which pardon can be 
tendered arO those triable exclu- 
sively by the Court of Session 
and therefore the Magistrate 
could not lawfully try such a case 
how theu can the oftence, which 
the accused appears to have 
committed, be triable by the 
Magistrate ? 

At any time after commitment but 
before judgment is passed, the 
Court to which the commitment 
is made may, with the view of 
obtaining on the trial the evi- 
dence of any person supposM to 
have been directly or indirectly 
concerned in or privy to any 
such offence, tender or order 
the committing Magistrate or 
District Magistrate to tender a 
pardon on the same condition to 
such person. 

In the case of any proceeding the 
record of which has been called 
for by itself, or which has been 
reported for orders, or which 
otherwise comes to its knowledge, 
the High Court may in its dis- 
cretion exercise any of the 

powers conferred on a 

Court by section 338 

No order under this section shall 
be made to the prejudice of the 
accused unless he has had an 
opportunity of being heard ei- 
ther personally or by pleader in 
his own defence ... 

Where a pardon has been tendered 
under section 337 or section 338, 
and any person who has accepted 
such tender has, either by wil- 
fully concealing any thing essen- 
tial or by giving false evidence, 
not complied with the conditioia 
on which the tender was madJe, 
he inaiy be tried for the offepeti 
in respect of i. which the pardon 
w<4s 80 tendered, or for 
other offence of which he appears 
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don was tendered, either by 
wilfully concealing anything es- 
sential or by giving fdse evi- 
dence, such Magistrate or Court 
may commit or direct the com- 
mitment of such person for 
trial for the offence in respect 
of which the pardon was so 
tendered. 

The statement made by a perwou 
under pardon, which parion 
has beeu withdrawn umler 
this section may be put in evi- 
dence against him. 


to have been guilty in oonn§ctioii'' 
with the satne matter. ^ 


The statement made by a person 
who has accepted a tender of 
pardon may be given in evi- 
dence against him whei!i‘ the 
pardon has been withdrawn 
under this section. 

No prosecution for the offence of 
giving false evidence in respect of 
such sbiteinent shall be enter- 
tained without the sanction of 
the High Ci.»urt. 

j^ote. 

The new law appears to treat 
the pardon as utterly set aside 
by the uon-compU.ance with the 
condition rendered by the person 
to wlioni it Wiis tendered. No 
commitment apjiears necessary. 

The last paragi-aph of, this section 
is quite new and a very necessary 
protection. 


Admissions not 31 Admissions are not conclusive proof 

conclusive proof, but of the me^tters admitted, but they may operate 
may estop. * ^3 estoppels under the provisions hereinafter 

contained. 

ISote, 

The provisions as to estoppels will be found in Secs. 115-7. 


STATSMiam BT PjEt^SOJIS WHO CANiJOT ^BE CALLED AS WITNESSES. 

Statements, writ|«n or* verbal, of relevant facts made 
% a person who is dead, or who cannot be 
found, w who has become incapable of giving 
evidenbi, or whose attendance cannot bis pro- 
enred without an amount of delay or expense 
which, |und^ the circurastaiices of the cdsei 
^ are themselves velevaBt fadts 


V:08U5e0-., 'in , '-whi^h- 
bf relevs^it 
by pierstm vrho 
d^d or cannot be 
io owl* Aci, is 
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in the following cases : — 

(1.) When the statement is made by a person as to the 
When it relates to causo of his death, or as to any of the cir- 
cause of death; cumstauces of the transaction which resulted 
in his death, in cases in which the cause of that person’s death 
comes into question. 

Such statements are relevant whether the person who made 
them was or w^as not, at the time when they were made, under 
expectation of death, and whatever may be the nature of the 
proceeding in which the cause of his death comes into question. 

Notes. 

In Queen v Degumber ThaTcoor mclothen (19 'W. R,, Cr., 44) (a case of murder) 
tlie statement made by the deceased in the presence of his neighbours and of 
a hea<i constable was admitted as relevant evidence under this clause, because 
it provides that such statement is relevant whether the person who made it 
was or was not, at the time when it was made, under expectation of death. Illus- 
tration (a) appeared to apply to that case. 

In the proceedings before a Magistrate on a charge of causing grievous hurt, 
two (among other) witnesses, one of whom was the person assaulted, were examined 
on behalf of the prosecution. The prisoners were committed for trial. Subse- 
quently the person assaulted died, in consequence of the injuries inflicted on him. 
At the trial before the Session? Judge charges of murder and of culpable homicide not 
amounting to murder were added to the charge of grievous hurt. The depositiou of 
the deceased witness was put in and read at the Sessions trial. Held that the evi- 
dence was admissible either under this clause or s. 33, notwithstanding the additional 
dharges bt-fore the Sessions Court. Ejnpresa i\ Rochia Mahato (I. L. R., 7 Cal, 42 ; 8 
C. L. R., 273), 

The declaration of a dying person, albeit made on solemn affirmation before a 
Magistrate, who was not however the committing Magistrate, and signed by him, is 
not admissible in evidence without legal proof that the deceased made such a declara- 
tion. Reg V. Fata Adaji and two others (11 Bora. II. C. R., 247) 

Where the accused was charged with culpable homicide not amounting to mur- 
der, the question was whether the deceased had died from the effect of a beating. 
Held that a statement made by the deceased that he had been beaten by the accused 
was admissible in evidence under this section, without proof that, at the time of 
making the statement, the deceased was conscious of any fatal effect of such beating. 
Empress v. Blechynden (6 C. L. R., 279). 

A statement made by a dying person as to th(^ cause of his death and recorded 
by a Magistrate cannot be treated as a deposition unless made in the presence 
of the accused before the Magistrate exercising judicial jurisdiction, but must be 
proved in the ordinary way by a person w ho heard it made. In the matter of 
Samiruddin, (IO C. L. R,, 11.) 

(2.) When the statement was made by such person in the 
or is mkde in course ordinary course of business, and in particular 
of business ; when it Consists of any entry or memorandum 

made by him in books kept in the ordinary course of business, 
or in the discharge of professional duty; or of an acknow- 
ledgment written dr signed by him of the receipt of money, 
goods, securities or property of any kind ; or of a document 
used in commerce written or signed by him, or of the date of a 
letter or other document usually dated, written or signed 
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jYbfes, 

lu J?«g. V, Banmania and otlun (IL.R, 1 Bom., 610) th« Bombay Higli CbliH 
that account books containing entries, not made by nor at the dictation of a par* 
son, who bad a peisonal knowledge of the truth of the facts stated, if regularly kept 
in course of business, are admissible as evidence under this clause as Well as under s. 
34. And account books, though proved not to have been regularly kept in course of 
business, but proved to have been kept on behalf of a firm of contractors by its 
servant or agent appointed for that purpose are clearly rdevant as admissions against 
the firm under sections 17, 18 and 21. c-' 

(3.) 'When the statement is against the pecuniary or prtH 
or against interest prietary interest of the person making "it, or 
of maker ; when, if true, it would expose him or would 

hate exposed him to a criminal prosecution or to a suit for 
damages. 


or gives opinion as 
to public right or 
custom, or matters of 
general interest ; 


(4.) When the statement gives the opinion of any such 
person, as to the existence of any public right 
or custom or matter of public or general 
interest, of the existence of which, if it exist- 
ed, he would have been likely to be aware, and 
when such statement was made before any controversy as to such 
right, custom or matter had arisen. 

(5.) When the statement relates to the existence of any 
or relates to exist- relationship by blood, marriage or adoption, 
ence of relationship ; between persons as to whose relationship th^ 
person making the statement had special means of knowledge, 
and when the statement was made before the question in dispute 
was raised. 

The wordsi in itatics were a^aed to this clause ny sfz of Aw aYIH of 1872. 

Evidence of statements made by a deceased family priest, may be given under 
tlus clause. SJiam LaU Singh v. Badlia Bibee (4 C* L. B, 178). 


(6.) When the statement relates to the existence of any 
or is in will relationship hy blood, marriage or adoption 
or deed relating to between persons deceased, and is^made in any 
family ofhirs ; q, relating to the affairs* of the family 

to which any such deceased ^rson belonged, or in any £|inily 
pedigree, or upon any tombstone, family portrait or oUier tbing 
on t^icb' sBch statements {|re usually made, when sueb statemenl 
tyae before the ^ueat^n in dispute was raised. 

f Notes, , 

The word, ia halie. were addeA to thii eUtise hy a S oA Aid XVlIl of 10]% 

«)r ]i doconiit rw. - O' )! statement is eont^edM 

hiiDg 46 any deed, win or other dooumsut wmim Mia^' 

i^tiosed ^sMtion to, ahy |such transaction As is m^ttoned 
i8, Cfau» ^ ; section ifiirteen, Clause (a.) * 
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orb maieby several (®-) statement was made by a 

and exprese- number of persons, and expressed feelings or 
ee feelings relevant impressions 00 their part relevant to the matter 
to matter in question, in question. 

Note. 

Jm Queen v. Mam Butt Clrndhry. (23 W. E., Cr., 35). Jachoriy J,y said “ The 
^ meaning of this clause evidently is that, when a number of persons assemble togeiher 
to give vent to one common statement, which statement expresses the feelings or 
impr^sions made in their mind at the time of making it, that statement may be 
repeated by the witnesses and is evidence. It certainly does not mean that a Police 
officer may go round, collect a gaeat number of statements in difterent places, and 
afterwards put those statements in second hand before the Court as evidence which 
may affect the result of a criminal trial." 


Illustrations, 


(a,) The question is, whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of which 
she was ravished. The questiou is, whether she was ravished by B ; or. 

The question is, whether A was killed by B under such circumstances 
that a suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring 
respectively to the murder, the rape, and the actionable wrong under con- 
sideration are relevant facts. 

(h.) The question is as to the date of A^s birth. 

An entry in the diary of a deceased surgeon, regularly kept in the 
oourse of business, stating that, on a given day, he attended A's mother 
mud delivered her of a son, is a relevant fact. 

(c.) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the 
course of business, that, on a given day, the solicitor attended A at a place 
mentioned, in Calcutta, for the purpose of conferring with him upon 
specified business, is a relevant fact. 

(d.) The question ie, whether a ship sailed from Bombay harbour on a 
given day. 

A letter written by a deceased member of a merchants firm, by which 
she was chartered, to their correspondents in London to whom the oai‘go was 
consigned, stating that the ship sailed on a given day from Bombay harbour, 
Is a relevant fact. 

(e,) The question is whether rent was paid to A for certain land. 

A letter nom A’s deceased agent to A, saying that he had received the 
rent on A^s account and held it at A’s orders, is a relevant fact. 

The question is whether A and B were legally married. 

The statement of a deceased clergyman that he ^gaarried them under 
such ^roupstanoes that the celebration would be a crime; is relevant. 

(^.) ‘The question is, whether A, a person who cannot be found, wrote 
a letter on a certain day. The fact that a letter written by him is dated on 
that day is relevant. 


(A) The question is, what was the cause of the wreck of a ship. 

A pirotest made by the Captain, whose attendance cannot bo procured, 
is a relavant fact. 

(i) The question is whether a given road is a public way. 

A a^tement by A, a deceas^ headman of the village, that the road 
wiwit«ublic,isa relevant fact. ■ J ^ 
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(J.) The questioQ is, what was the price of grain on a certain day in 
a particular market. 

A statement of the price, made by a deceased banya in the ordinary 
course of his business, is a relevant fact. 

(^.) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact. 

(1.) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of 
A on a given day, is a relevant fact. "" 

(m.) The question is, whether, and when, A and B were married. 

An entry in a memorandum book by 0, the deceased fiither of B, ti his 
daughter's marriage with A on a given date, is a relevant fact. 

(w.) A sues B for a libel expressed in a painted caricature exposed in 
a shop window. The question is as to the similarity of the caricature and 
its libellous character. The remarks of a crowd ot spectators ou these points 
may be proved. 


33. Evidence given by a witness in a judicial proceeding, 
Relevancy of certain authorized by law to take 


evidence for proving, 
in subsequent proceed* 
ing the truth of facts 
therein stated. 


it, is relevant for the purpose df proving, in a 
subsequent judicial proceeding, or in a later 
stage of the same judicial proceeding, the truth 
of the facts which it states, when the witness 


is dead or cannot be found, or is incapable of giving evidence, or 
is kept out of the way by the adverse party, or if his presence 
cannot be obtained without an amount of delay or expense which, 
under the circumstances of Jhe case, the Court considers unreason** 
able. 


Provided — 


tl^t the proceeding was between the same parties or their 
representatives in interest ; 

tha^ the adverse party in the first proceeding had the right 
aud opportunity to cross-examine ; 

Si that the questions in issue were substantially the same in 
* the first as in the second proceeding. 

Explanation . — A criminal trial or inquiry shall be deemed 
to be a proceeding between the prosecutor and the accused within 
the meaning of this Section. 


Notes. 

In Qmn v. alms Nkne Khan (20 W. R., Or., 69) Macphersm, siad 

This section gives the Courts ne|r powers, which require to the exercised with gr^^t 
Caution. There is no doubt that ^ is still necessary (just as, much as it ever wsc),^ 
pi^uce evei^ ^witness at the trial, 'Unless it is proved to be either actually iflaiposiiible 
to produce iWi or to be so diMculb to do so that it is, under the circumstanoes, un« 
reasonable to insist on his production. In the present case, eveiy thing turns on the 
evilms^ of the absent witness ; ind vdthout it the prosecution must fail , It is 
>^ere£<Qi|e, a case in which the p^visions of this section ought to be most strictly 
applieC'^ ...... are of opinion |bat, when the evidence of an absent witness is 

adasitted und^ this section, the glouuds for its admission should be stated fully and 
xdear^:#o 09 to enable the Highpourt to judge of the propriety of its jadnansa 
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In present case we think it was improperly admitted because there is nothing 
that^ ordinary care and the use of ordinary means, the witness could not 
have been produced.” 

^ Under this section depositions of absent witnesses are only admissible when 

* the prisoner has had the right and opportunity to cross-examine Queen v, JEtwaree 

* i>^rce(21W.U.,Cr.,12). In another case Phear, J.y said The J udge must have 
^ considered that the present case fell under the last predicate (of this section). 

But he does not go so far as to say that he thinks that the presence of the witness 
could no^ be obtained without an amount of delay or expense which, under the 
circumstances of the case, the Court c nsiders unreasonable. He confines 
himself to saying : “ As, therefore, useless delay and expense would be incurred 
by ^stponiug the case and Criusiiig the absent witnesses to .appear, it is hereby ^ 
ordered &c.” Now it might very well be that, in the view which the Judge has 
taken of the case, the delay and expense of postponing the trial in order that the 
absent witnesses might be able to appear was a useless delay and expense. But 
it does not follow that the delay and expense of bringing the witnesses was, under 
all the cirsumstances of the case, uuteasonable. The delay could hardly iu a matter 
of this kind, where the charge against the prisoner was that of having committed 
murder — the delay of an adjournment to the next Sessions -could not in itself very 
well be considered unreasonable for the purpose of enabling the case to be duly tried 
on vim voce tesi^imony and the expense that might be attendant upon this delay 
could hanily of itself, under the circumstances described, be considered unreasonable 
unless it is so in almost every other case which is tried. This is not a casein which 
any special difficulty seemed to have occurred iu the way of procuring the witnesses, 
for nothing of a special nature is hinted at by the Judgo which should stand in 
the way of the postponement of the trial. And this being so, we think the condition 
was not satisfied under wdiicb, iu purauauce of the pro visions of this section, the 
Judge had discretion to take the depositions of the witnesses instead of and in the 
place of the oral testimony of the witnesses themselves. Queen vs. Lukhun Santhal 
(21 W. K., Cr., 56). 

^ Couch j C, J.f held that this section does not apply to the deposition of a writness 

in a former suit when the witness is himself a defendant in the subsequent suit and 
the deposition is sought to be used against him not as evidence given between the 
parties one of whom called him as a witness but as a statement made by him which 
would be evidence against him whether he made it as witness or on any other 
occasion. It is used against him as an admission. This section has no application 
to such a case as tho present. The sections which do apply are the sections 
relating to admissions. Soojan Bihee and another v. Achmut Ali and others (21 
W. B., 414). 

This section does not justify a Magistrate when proceeding under s. 491 of 
Act X of 1872 (corresponding with section 107 of Act X of 1882) in using 
evidence taken in a previous criminal trial in supersession of evidence given in 
the presence of the accust^d. Queen v. Prosunno Chundcr Gossami and another (22 
W. R., Or., 36). 

Bhoobuu Moyee, as the widow of Hurendro and adoptive mother of the mi- 
nor Shibendro, brought a suit against Mrino Moyee, describing her as the widow of 
Romendro Karain and taking no notice of the fact that, at that time, thei’e was 
in existence an adopted sou of Romendro ciz: Debeudro Namiu, in whom was 
;; vested the property, of which Mrino Moyee was only a manager. 

Subsequently, after Debeudro Narain’s death, Mrino Moyee adopted another 
infant, Nugendro Narain, and on his behalf, as the expectant successor, on the 
death of Bhoobun Moyee, to the property of Hurendro, brought a suit against 
Bhoobun JMoyee for a declaration of the invalidity of the adoption of Chunder 
Kishor, It was held that the latter suit was not between the representatives in 
interest of the parties to the former suit, and a deposition made in the former 
suit was not admissible in the latter suit under this section. Mrino Mo^e Bebia 
V, Bhoobun Moyee Delia and another (23 W. R., 42). 

A deposition made by a person wherein he denied on oath tha1;,h6 had 
presented a cer^ petition in Court which purported to be from hi»f| WW Mrf 
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to bo InadmitN^blo oa evid^ioo undor tbio ooetioii beoatuw that 
bams boon brought into Court but was not brought by ' those who pleaaod 
ibo said deposition. Bhoohun Moyee Do$stt and another re, UMica Okum 8iU 
and othere (2S W. R., 848). 

In Bmpreee ve. Mockia Mahaio (LL.R 7. CaL, 428 0. L. E., 278) ; In the 
proceedings before a Magistrate on a charge of causing grievous hurt, two ^amoag 
other) witnesses, one of whom was the person assault^ were examin^ on bebidf ci 
the proeeouti<m« 

The prisoners were committed for trial fiubsequentiy the pexwm assaulted died 
in consequence of the injuries inflicted on him. At the trial before the Sessions 
Judge, charges of murder and of culpable homicide not amounting to murder were 
^add^ to the charge of grievous hurt. The deposition of the deceased witness waa 
put in and read at the Sessions trial Hdd that the evidence was admisible either 
under s. 82 cl. 1, or this section, notwithstanding the additional chaiges before the 
Sesrious Court. Ptmtifex^ said ** It appears to us that by **the questions in issue^'* 
being required to be “ substantially the sume** it is not intended that, in a case 
whero the person injured dies subsequently to the inquiry before the Magistrate, 
his evidence is not to be used before the Sessions Court, because in consequence of 
his death other charges are framed against the accused. We are of ojunion that 
the evidence of the decease^l in this case was adtuissible under s. 88 and even if 
it were not admissible under s. 83, that it would be admissible under d. 1 of 
8. 32. The question whether the proviso to s. 83 is applicable, — that is, whether the 

questions at issue are substantially the same, ^depends upon whether the same 

evidence is applicable, although different consequences may follow from the same 
act. l?ow here the act was the stroke of the sword which, though it did not 
immediately cause the death of the deceased person, yet conduced to bring about 
that result subseque ntly. In consequence of the person having died, the gravity of 
the offence became presomprively increased; but the evidence to prove the act 
with which the accused was charged remained precisely the same. therefore^ 
think that this evidence was properly admitted under s. 33.'' 

At the trial of this case it was proved that the other witness, who had been' 
mLamined before the Magistrate, had disappeared and that it had been found 
imposBibie to serve him with a summons. His deposition waa put in and read. 
Mdd that it was properly admitted under this section. 

K. B. In case the defendant was, notwithstanding the heavier charges 
against him, convicted only of the charge of grievous hurt, the chatge for mlmh 
he was committed. 

In Ewpms v, Mvlu (L L. H., 2 All., 646) it was held that it is only in extreme 
cases of delay or expense that the personal attendance of a witness before the 
Court of Sesuons should be dispensed with and the evidenoe given by him 
before the committing Magistrate r^erred to. 

A person accused of having committed murder at Zanzibar was sent by 
the British Consul there for trial before the High Court at Bombay. The Consul 
had not the power to enforce the attendance of the witnesses at pombay, but he 
transmitted to the High Court the depositions which he bad taken in the course of 
the inquiry he had held with regard to the commission of the alleged offence. In the 
absence of the witnesses the depositions were t^dered in evidence at the trial in 
Bombay. Itwsmhdd that the British Consul at Zanzibar was authorised to take 
the depositions and that they were admissible in evidenoe at the trial under this 
sec^cm. Empree 8 v*J> 08 mJiOulamBtisein{l.L,Ki^Bom,,ZM), 

Band Beddi prosecuted Abbsyi Chetti for criminal breach of tru8t;f 
lldter was acquitted and sanctipd to prosecute Eami Beddi for making a bdse ,;^ 
charge and Beshu Beddi for ^ving false evidence was accorded and those two ' 
persons were tried and oonviotedby the same Magistrate who gave the sanctiqn. 
That ^OQimctioii was set aside ^ the Ses8i<mB 'Court aa the ground that thc:| 
Ifsi^iate^^ sanctioned thf psqsedbtion had no juridiotion to try the case. 

SubsequenUy the Besidons Judge, Ihavibg been moved to do so, ordered a new 
frial Before new trial oommenoed Abbayi died and some of the witnesses ' 
also died and oSmis were at a oofeiderable distance from the place of trial Jind 
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their attendaaee wiuf not eaeily procurable. The District Hagk^rate iised against 
the Rcoueed persona the evidence given by Tambaya, Hattusami Chetti and 
Abhiwi in the former proceedings. 

The Magistrate satisfied himself by legal evidence that the legal conditions 
had arisen which would enable him to dispense with their personal attendance. 
Under the explanation to this section^ the parties were the same to the proceedings 
in the breach of trust case and the proceedings against Rami Reddi. Seshu 
Beddi was merely a witness, not a party in the breach of trust case, and the evi* 
denoe so admitted was certainly not admissible in the case against him. 

The evidence of Abbayi, which was given iu a proceeding subsequently pro- 
nounced to be one coram, non judice Was not admissible against either Kami Reddi 
or ^shu Reddi. 

Although the Act in using the word * questions* in the plural, seems to imply 
that it is essential that all the questions shall be the same in both proceedings to 
render the evidence admissible, that is not the intention of the law. 

The principle involved in requiring the identity of the matter in issue is to secure 
that in the former proceeding the parties were not without the opportunity of examin- 
ing and cross-examining to the very point upon which their evidence is adduced in the 
subsequent proceeding, and though separate proceedings may involve issues, of which 
some only are common to both, the evidence to those common issues given iu the 
former proceeding may (on the conditions mentioned in this section arising) be 
given in the subsequent proceeding. 

^ The evidence, therefore, to the fact to which these witnesses speak in the 
former proceeding was admissible in the subsequent trial against Rami Reddi — Hami 
Reddi and Sethu Reddi Petitioners (I. L. B., 3 Mad., 48) 

The words ‘‘incapable of giving evidence*’ in this section denote an incapa- 
city of a permanent, not of a temporary kind ; and where a witness is proved 
to be incapable of giving evidence, the Court has no discretion as to admitting 
his deposition. But where the absence of a witness is casual or due to a tempo- 
rary cause (in this case the witness was unable to attend owing to being laid up 
4 . with small-pox) the Court has such a discretion “if his presence cannot be 
obtained without an amount of delay or expense, which, under the rircumstances the 
Court considers unreasonable.” In the matter of Piyari Lall and another (4 C. L, R., ^04}. 

To bring a case within this section, in order to admit a deposition of a witness 
alleged to be unable to attend by reason of illness, it is not sufficient that such 
witness should be stated to be ill and confined to the house, but precise evidence 
should be required by the Court as to the nature of the illness and the incapacity 
to attend. Per Pontifex and Field, J. J., “ the incapacity to give evidence contemplated 
by this section in our opinion is not necessarily a permanent incapacity*'—— 
In the matter of Piyari Zall (4 C. L. R., 504) doubted. In the matter of Asgur ff ossein 
(8 C. L. R., 124 ; I. L. R,, 6 Cal., 774). 

When a confession is made to a Magistrate by an accused person during an 
enquiry held previously to the case being taken up by the committing Officer, 
and by an Officer acting merely as a recording Officer, it must be recorded in strict 
accordance witbp the provisions of sections 122 and 346 of Act X of 1872. If the 


S rovisions of these sections have not been fully complied with by the recording 
ffioer, the Court of Session may take evidence that the accus^ person duly made 
the statement recorded ; but a Court of Session, is not at liberty to treat a deposition 
sent up with ihe record, and made by the recording Officer before committing 
Officer to the effect that the accused person did in fact duly make before him tha 
statement* recorded, as evidence of that fact. In such a case, the recording officer 
must himself be mdledand examined by the Court of Session, except in cases In 
which toe presence of the recording officer cannot be obtained without an amount 
delay or expense which, under toe oiroumstances of toe case, the Court of Sesi^ 
oonwdem JRMerv. 1^ 

The evidence of a witnenuT^einupon 

nal trial held before the High Court, unless it can be toown that suto evident 
ao taken upon an order made by that Court under s. 76 d Act X of ISZlh or uaUm 
it is admissible under this section. Rmfrm v. (I. D. E., 6 Cal, BW); 
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STATEHENTj3 made under special CmCtTMSTAKOBS. 

34. Entries in books of account, regularly kept in the course 
Entriw in books of of business, are relevant whenever they refer to 
ucconnt whon rele- a matter into which the Court has to inquire^ 
but such statements shall not alone be su6Scient 
evidence to charge any person with liability. 

Illustration. 

A sues B for Rs. 1,000, and shows entries in his account-books shoeing 
B to he indebted to him to this amount. The entries are relevant, but are 
not sufficient, without other evidence, to prove the debt. 


Notes, 


If any reader is cunous to ascertain what was tbe old law, which this section 
has replaced, he will fiod it laid down in the following decisions 8 W. R., 280, 
828, 464 ; 10 W. R, 193, 291 ; and 11 W. B., 165. 

Tbe following decisions have been passed on this section.* 

Though not alone sufficient to charge any one with liability, jumma wasil 
baki papers are admissible as evidence under this section, in answer to a claim# 
set up to exemption from enhancement of rent, in order to rebut a presumption 
arising from uniform payment of rent for 20 years. Bdact Khan Raih Beharet 
Modkerjta (22 W. R., 649). 

In Kaahee Kishore Roy Chawdhry v, Rama Soondaree Dthia Ck&wdJirain and 
ctkerB (28 W. R., 27) which was a suit to recover possession of certain lands, 
plaintiff alleged that be had been in possession on the occasion of a suiwey award 
made between himself and defendant B's predecessors, that he afterwards brought 
an unsuccessful suit for rent against B and others, in which B admitted his title 
and possession ; and that subsequently he brought a suit for a kuboohut against 
. the ryots ; in which B intervened but the i:i>8ue was found against B ; it was 
hdd that the survey award was evidence quantum vakat between the parties oi 
the fact of possession ; that defendant’s alleged admission was an important part 
of plaintiff’s case, and that the plaintiff’s cause of action was B’s intervention in 
the rent suit. 

See also the case of Beg. V9. Hanmanta (I. L. B. Bom., 610) cited in the 
note to cl. 8. 32 (ante p. 34). 

Only such books as are entered up as transactions take place can be consider- 
ed as bonks kept in the course of business w'ltbiu this section. Munchershaw 
Bekmn v. The New Dhurumeey Spinning and Weaving Company (I. L. R,, 4 Bom., 
576). 

Under this section, jumma wasil baki papers have no weight except as corrobora- 
tive evidence. Sumomayi r. Johur Mahomed Natyo and othere (10 C, L. B., 546.) 


35. An entry in any {>ublic or other official book, register, or 
TTnlirrnnr T of *’®cord, stating a fact in issue or relevant fact, 

' made by a public servant in the discharge 

ta palannmoa of ©f bis official duty, or by any other person in 
petformalBce of a duty specially enjoined 
the law of tarbich such book, regwter, or record is 

t, is itself ajrelevant ftwf • 




The papers, .pre]|ftred by a bntwora Ameeii dented By UM* 

to a narUtion, do not ceboe within this section. M<M v; 

Jfiiswri» Li. 189). i 







^mr f 

Council held^ OIL the queati _ 
bfeo' MalMia blfth in Oudh exc^ucliiag daughiera 


m ^mr (I, L. ^., i 
^here did qr did 
daugh&era from mxi< 



that the wajib-ul-arz of a mauze^ in the taluqa, atating the custom of the Saht 
clan as to inheritance) had been properly received in evidence under this section. 

This section qnly provides that ** any entry in ^ official public bo(^kj^ which 
is duly 'tiiade by a public ^rvaht in the execution of his duty, is of itself a re» 

te tfapt l)ut it does pot the public boo^ pyidence to ?hp>v tliaj; a par-* 
tr entry Kasnol been entered in it JntJie matter of Jtiggun Loll (7 C. L. R./ 
8f«. . 

^36. Statements of facjs in issue oy relevant facta, iqi 

Relevancy of state- piiWished maps or charts generally offered fqy' 
mehts in maps, cnarts public sale, or in maps or plans made under: I 
and plans. authority of Government, as to matters 

usually represented or stated in such maps, charts or plans, are 
themselves relevant facts. 

37. When the Court has to form an opinion as to the exn 

EeWcypf state- ^ nature, 

" * statement of it, made in a recital contaippd ift 

any Act of Parliament, or in any Act of the 
Governor-General of India in Council, pr of 
the Governors in Council of Madras or Bombay^ 
or of the Lieutenant-Governor in Council of Bengal, or in a no- 
tification of the Government appearing in the Gazette of India 
jor in Gazette of any Local Government, or in any prinlad 
paper purporting to be the Xondo7i Gazette or Qomv'ament 
of any colony or possession of the Queen, is a relevant fact. 

38. When the Court has to form an opinion as to a law of 
Mmner <4 St*te- statemeht of such law qpn- 

mf^ts s<i to M), law taincq jp a hook purporting to be priptefj pp 
«ts|i«>e4 ii* published under the authority of the UoTOrn’ 

ipent of such country and to contain any 8u<A 
np4 nny reppvt of a rnUng of tbs Courts of sucH dountiy 
WBtained in a tiouli: purporting to be a report qf such ruliugs, is 
relevant. . 


asf fuc|; of 
public nature, con- 
ill certiMa Acts 
or 


boobs. 


Sow Moci 0? A Statement is to ee PBoym 

nny statepient of eyjflnnpe is giyen fori)i)i| 


part of a larger statement, or of a couversatioa 
or part an isolated document, or is contained 
ip a doppmept yybipVfQruie part of a ])opk, ' j|f 
of a connected series of letters or papers, enf 
denoe shall be given of so much and no tnojrO 
of tlip statemept, cppv^r^atipp, dPcnjnppt,^^^ 
or series of letters pr pspers as the Coast considers neewwai^ in 

- , "''■'I' 
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that particular case to the full understanding of the nature and 
effect of the statement, and of the circumstances under wmch it 
was made. 

Judgments of Coubts of Justice, when Relevant. 

40. The existence of any judgment, order or decree which 
Previous? judg- hy law prevents any Court from taking cog- 

ments relevant to bar nizaoce of a suit or holding a trial, is a rele- 
a second suit or trial, when the question is whether Such 

Courts ought to take cognizance of such suit, or to bold such 
trial. 

Notes. 

In connection with this section should be read s. 13 of Act XIV of 1882. 

“ No Court shall try any suit or issue in which the matter directly and sub- 
stantially in issue has been cliiectly and substantially in issue in a former suit between 
the same parties or between pirties undei whom they or any of them claim, litigating 
under the same title, in a Coin t of juiindictioii competent to try such subsequent^ 
suit or the suit in winch such issue has been subsei^ueutly raised and has been heard 
and finally decided by such Court. 

Erplaiiatlon I . — The matter above referred to must, in the former suit, have 
been alleged by one party and either denied or admitted expressly or impliedly by the 
other. 

Expkmation IL — Any matter which might and ought to have been made ^ound 
of defence or attack in such toiinersuit shall be deemed to have been a matter directly 
and substantially in issue in such suit. 

Explanation JIL — Any relief claimed in the plaint which is not expressly granted* 
by the decree shall, foi the purpose of this section, be deemed to Lave been refused. 

Explanation. IV . — A decibiou is final within tho meaning of this section when 
it is such as the Court making it could not alter (except on review) on the application 
of either party or reconsider of its own motion. A decision liable to appeal may b© 
final within the meaning of this sect! >n until the appeal is made. 

Explanation V . — Whore persons litigate hona file in reipect of a private right 
claimed in common for themselves and others, all persons interested in such right 
shall, for the purpose of this section, bo deemed to claim under the persons so Utigat- 

ix)g. 

Explanation F/.— Where a foreign judgment is relied on, the production of 
the judgment duly authenticated is presumptive evidence that the Court which 
made it had competent jurisdiction, unless the contrary appear on the record; but 
such presumption may be removed by proving the want of junsdiction.” 

Section 403 of Act X of 1882 should also be read with this section as affording 
instances in which a judgment of a Criminal Court by law prevents any Court from 
holding a trial. 

A person who has once been tried by a Court of competent jurisdiction for an 
offence shall, while such conviction or acquittal remains in force, not be liable to be 
tried again for the same ofience nor on the same facts for any other offence for which 
a different charge from the one made as^ainst him rnignt have been made under section 
236, or for which he might have been convicted under section 237. 

A person acquitted or convicted <if any offence may be afterwards tried for any 
disUuct ofihnce for which ^ separate cbifirge might have b^n made against him on the 
former trial under sectioii 23^, paragraph one. 

A person convicted of any offeu^e consj^uted by any act causing consequences 
which, together with such acts, constituted a different offence from that of srhich he 
was convicted, may be afterwords tri|d for such last mentioned offence, if the conse- 
quences hadliot happened, at the time when he was convicted. 





Judgments Of cotruTs o? JustiCfi, whek eilevaot. # 


A person acquitted or convicted of aijy offence constituted by any act may* 
notwithstanding such acquittal or convictiou, be subsequently charged with» nnd 
tried for, any omer offence constituted by the same acts which he may have committed 
if the Court by which he was first tried was not competent to try the offence with 
which he is subsequently charged. 

Explanation . — The dismissal of a complaint, the stopping of proceedings und^ 
section 249, the discharge of the accused, or anv entry made upon a charge under 
section 273, is not an acquittal for the purpose of this section, 

Illustrationa. 


^.) X is tried upon a charge of theft as a servant and acquitted. He cannot 
afterwards, while th« acquittal remains in force, be charged with theft as servant, or 
upon the same facts with theft, or with criminal breach of trust. 

(6.) A is tried upon a charge of murder and acquitted. There is no charge of 
robbery ; but it appears from the facts that A committeti ro^*bery at the time when 
the murder was committed ; he may afterwards be charged with and tried for, 
robbery. 

(c.) A is tried for causing grievous hurt and convicted. The person injured after- 
wards dies. A may be tried again for culpable homicide. 

{d.) A is charged before the Court of Session and convicted of the culpable 
homicide of B, A may not afterwards be tried on the same facts for the murder of B. 

(c.) A is^haiged by a Magistrate of the first class with, and convicted by him of 
voluntarily causing hurt to B. A may not afterwar<i8 be tried for voluntarily causing 
grievous hurt to B on the same facts, unless the case comes within paragraph j^ree 
of this section. ^ 

{/) A is charged by a Magistrate of the second class with and convicted by hifi? 
of theft of property from the person of B. A may be subsequently charged with 
and tried for robbery on the same facts. 

(g.) A, B and C are charged by a Magistrate of the first class with, and con- 
victed by him of, robbing D. A, B and C may afberwrds be charged with, and 
tried for, dacoity on the same facts. . 

41. A final ju^Jgment, order or decree of a compet^tl 
Relevancy of cer- Court, in the exercise of probate, matrimonial, 
tain judgments in admiralty or insolvency jurisdiction, which 

probate, &c., jurisdic- confers upon or takes awaj; from any person 

any legal character, or which declares any 
person to be entitled to any such character, or to be entitled to any 
specific thing, not as against any specified person but absolutely, 
is relevant when the existence of any such legal character, or 
the title of^any such person to any such thing, is relevant. 

Such judgment, order or decree is conclusive proof 
that any legal character which it confers accrued at the time 
when such judgment, order or decree came into operation ; 

that any legal character, to which it declares any such person 
to be entitled, accrued to that person at the time when such 
judgment, order or decree, declares it to have accrued to 

* - f.” ifc \ ^ 

which it ta l^ hw jLy^iromX^ 

dectee, declared that it had ceased or should cease ; 

^ and that anything to which it declares any person?; to 
Miiitled was jhe property of that person at 
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thoiM meutioued 
aaction 41. 


ih 


Kodl -judgment) urder oreZ^cmidtoltirM that it bEii bees or bltoald 

The words in italics were added to this section fey s. S o! Abt 8! Isf 1 

4i3. brd^!rs or di^t^ireeS oih^t* IMi&th tlidill. 

Edevanoy and effect t*^”^** Section forty-one, are relevant i! tfiey 
of judgments orders relate to tndtteiriS of a public nature relevant 
1^ decrees, other than to the enquiry ; but Stich judgtpeotd, orflerS' OF 
decrees are not oolicliisive of Ihal wM<i6 
they state. 

llluatrations, 

A sues B for trespf^ss on his land. B alleges the existence of a pufelic 
Hgut bver the land) which A denies. . ^ 

^ existence of a decree in favour of the defendant, in .a suit jby A 
against 0 for a trespass on the same land) in which (i alleged the etisteneD 
of ihe saippe right of way) is relevant, but it is not conolusitmprobf that 
the right of way exists. ^ 

Judgm^ht^, ordbrS or decrees, otlier thaii iiibso Jiitieii* 
tioned in sections forty, forty-one iind foHy- 

■ ’ ' * two, are irrelevant, unless the eiiatoiib^ ofattdll 

judgment, order or decree, is a fact in issue, /or 
18 relevant under some otS^r provision of tliie 
Act. 

f4ji A dhd B separately sue C for a lii>el which refleoU upon egeft ,o{ 
tii^MoEL C id each case says, tndt the matter allegbd t6 be JibMloUls hi 
md the circumstances are such that it is probably true ih himh chse bh In 

neither* 4 

A obtains a decree against C for damages on the ground ^that 0 failed to 
fhl^e oiit his justification. The fact is irrelevant as l>etween B and C. 

A prosecuted B for hdMtei^ with C, A*d Mfe. B dehieS th4t U lii Aril 
wife, but the bourt convicts B df acfultery. 

Afterwards, C, is prosecuted for bigatny in marrying B duHog M# 
time. C says that she ^^ever^waa A’syyife, 

The judgment against B is irrelevant ^ against O. 

A pto^fateh B foj^ bteSllhfe a b6W &im hlin. B is tjonvibied, , * 

A afterwiir^ sud^ G for ihhbo#, ^Mch Bhhd ilbld tohihi blifbri liil 
oonvi^U; As hetwee®k A4Bd|[)f th4|udgm0ftta^ittgt B 

A has obtain^ a decr^ for the pcssessidu of land ag^atidst B. 0, B’d 
#4; mumers ^ .. 

Th^ ei of tub jddlfiaeht releV 4 ht, ^ showing thotive for 

' it, la true mit a. 46 hhve beeii ihore clearly worded jib ubo, xu xovv, 

nnm satne det^&s it a of A^A^Vin ef 1859 which was pomilB out by We C. tn 
k ^uddhxniindifl^okapafier (12 B. li. B., 904). Hat 1 caniiet Ct^iM 


giiftillr thau tho^e then- 
laoned iu sections 40- 
18 j when r^eiVant. 


^«r.,Baid It is i 





^uDCtkEki* bJ* eptJiii* j&slicB, w&iiiN litfiVANT. 'M 

Hikt it ijbtend^ to include all judgments^ which by la^ operate to pr'ovant 
Court, whether civil or criminal, from taking cognizance of a suit or trying any pairtj- 
oular issue. The words “ holding a trial” are amply large enough to adnitl of this 
constmction ; and it is not because in some other Act the words ** holding k trial’* 
may have been construed to refer to criminal trials only that we ought to confine 

their meaning in the same way in s. 40 ....S, 40 in my opinion, admits 

as evidence all judgments inter pa7*tes which would operate as rea judicata in a second 
suit, 

S. 41 admits judgments in rem as evidence in all subsequent suits where the 
existence of the right is in issue, whether between the same parties or not, and 
s^^idh 42 admits all judgments not as res judmttce., hue as evidence, although th^y 
may not be between tlie same parties, provided they relate to matters of a public 

nature relevant to the enquiry 

;$ut then it said that s. 43 expressly contemplates cases in which judgment 
Wbiiid be admissible under other sections of the Act, which are not admissible 
htid^r 40, 41 or 42. This is quite true. But then I take it, that the casbs 
dbhtetnplated by s. 43 are those where a judgment is used, not as a res judiedta^ ot 
as evidence more or less binding on an opponent by reason of the adjudication ivhich 
ik cohtaitiB (because judgments of that kind bad already been dealt under- one or other 
of the immediately preceding sections). But the cases referred to in s. 43 are such, 
I conceive, as the section itself illustrates, viz : when the fact of any particular 
judgment havigg been given is a matter to be proved in the case. As for instance 
if A sued B for slander, in saying that he had been convicted of forgery, and B justified 
upon the ground that the alleged slander was true, the conviction of A for forgery 
would be a fact to be proved by B like any other fact in the case and quite irrespective 
of whether A had been actually guilty of the forgery or hot. This 1 conceive would 
be bhia df the many cases alluded to in s. 43. 

In ^aranji Bkikahhaiv. I>lpa Umcd{l,L. R., Bom., 3,) }Featro2J>p,0. held that 
tne ^ords in s. 43^* unless the existence of the judgment is relevant under some 
bthet provision of this Act” introduce another section of this Act namfty s, 18. 

In V. Parhhudm Amhiram and others (11 Bom H. C. R., 90) Westj hdd 
that where a person charges another with having forged a promissorj’^ note, and denies 
having ever executed any promissory note at all, the evidence that a ndte, similar to 
the one alleged to be forged, was, in fact, executed by that person, is not admissible, 
nor even would a judgment, founded upon such a note, be so. 

In the case of Hcmnut AH v. Gooroodass cited in the notes to s. 13 (ante p, 10) it 
was Mid that the proceedings in the suits mentioned in that report were admissiUe 
as evidence in this case under s. 43, not as conclusive, but as of such w'eight as the 
Court might think they ought to have. 

44* Any party to a suit or other proceeding may shoty that 
F«,«d or oolluBion any judgment, order or decree whicli is rele- 
in obtaining jiidg- vant under section forty, forty-one or for ty-two, 
ment, o'- incompeten- and which has been proved by the adverse 

muv *^ ^”“*** ^ pjirfcyj was delivered by a Court not competent 

^ ‘ to deliver it, or was obtained by fraud br 

... cbllusion. ' 


Opinions of iflmo 1 ?-brsons, when REiiEVANf.., 

US. Whbti the Coiirl has to form ab opinion upon a poiiit 

bpldonsofexnerta. ^ g 

: ; identitji of hand-wnting, the optnisps mpopt, 

of p^rsobs b^cially skilled ia su^ foreign jlbW, 



M onmom of j?EBSONS, when BELEVABt* 

or art, or in questions m to identity of hand-writing are rele- 
vant facts. 

" , Such persons are called experts. 

Illustrations, 

{a) The question is whether the death of A was caused by poison. 

The opiriions of experts as to the symptoms produced by the poison by 
which A is supposed to have died, are I'elevant. 

(6.) The question is whether A at the time of doing a certain act, was 
by reasotj of unsoundness of mind, incapable of knowing the nature bl the 
act, or that he was doing whiit Was either wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms exhi- 
bited by A commonly show nnsoundness of mind and W’hether such unsound- 
ness of mind usxially renders persons incapable of knowing the nature of the 
acts which they’’ do, or of knowing that what they do is either wrong or con- 
trary to law, are relevant. 

(c.) The question is whether, a certain document was written by A. 
Another document is produced which is proved or admitted to have been 
written by A. 

The opinions of experts on the question whether the tiP^o documents 
were written by the same person or by different persons are relevant, 

JS^ote, 

The words in italics were added to this section by Sec. 4 of Act XVIII of 1872. 

46. Facts, not otherwise relevant, are relevant if thejy sup- 
Facts bearing upon port or are inconsistent with the opinions of 

opinions of experts. experts, when such opinions are relevant. 

Illustrations, 

{a) The question is whether A was poisoned by a certain poison. 

The fact that other per.son.s, who were poisoned by that poison, exhi- 
bited certain symptoms which experts affirm or deny to be the symptoms 
of that poison, is relevant. 

(6.) The question is whether an obstruction to a harbour is caused by 
a certain bea-w^ilh 

The fact that other harbours similarly situated in other respects, bat 
where there were no such sea-walls, began to be obstructed at about the 
same time, is relevant. • 

47. When the Court has to form an opinion as the 
Opinion as to hand- person by whom any document was listen 

writwg, when rele- Or signed, the opinion of any person acquaint- 
ed with tfie handwriting of the person by whom 
it is supposed to he written^ or signed that it was or was not 
written , or signed by that pefson, is a relevant fact 

EaspUmatign :-r^A. person is said to be acquainted with 
%e handwriting of another |per$foii when he has seen that person 
wrfte,< or when he has rlceived documents purporting lx} he- 
written , |;>y that person in ^swer to documents written by him- 
aeiif. oT; ^dei^ £ls aQthorii|r^^^a addressed to that person, or 
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when, in the ordinary course of business, documents purporting 
to be written by that person have been habitually submitted to 
him. 

Illmtration, 

The question is whether a given letter is in the handwriting of A, 
a merchant in London. 

B is a merchant in Calcutta, who has written letters a^ldressed to A and 
received letters purporting to l>e written by him. V is B^ clerk, whose duty 
it waj to examine and file B’s corresi>ondence. D is B’s broker, to whom 
B haktually submitted the letters purporting to be written by A for the 
purpose of advising with him thereon. 

The opinions of B, C and D on the question w^hether the letter is 
in the handwriting of A are relevant, though neither B, C nor I) ever saw 
A write. 

48. When the Court has tofoim an opinion as to the ex- 
Opinion as to exis- istence of any general custom or right, the 
tence of right or cus- opinions,, as to the existence of such custom or 
tom, when relevant. right, of persons who wouhl be likely to know 
of its existence if it existed, are relevant. 

Explanation : — The expression * general custom or right* 
includes customs or rights common to any considerable class of 
persons. 


Illustration. 


The right of the villagers of a particular village to the water of 
a particular well is a general right within the meaning of this section. 


Opinions as to 
usages, tenets, &c., 
when relevant. 


49. When the Court has to form au opi- 
nion as to — 


the usages and tenets of any body of men or family, 
the constitution and government of any religious or chari- 
table foundation, or 

the meaning of w^ords or terras used in particular districts 
or by particular classes of people, 

the opinions of persons having special means of knowledge 
thereon, are relevant facts. 

60. When the Court has to form an opinion as to the 
pinion on relation- relationship of one person to another, the 
ship, when relevant, opinion, expressed by conduct, as to the ex- 
istence of such relationship, of any person who, as a member 
of the family or otherwise, has special means of knowledge on 
the subject, is a relevant fact : Provided that such opinion shall 
not be sufficient to prove a marriage in proceedings under the 
Indian Divorce Act, or in prosecutions under section four hundred 
and ninety-four, four hundred and ninety- five, four himdSred ^d 
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mnety«seven, or four hundred and ninety-eight of the 
ijpenal Code. 

Illustrations. 

The question is, whether A and B were married. 

The fact that they wore u&ually received autl treated by their frieu^s as 
husband and T\ife is relevant. 

(5.) The question is, whether A was the legitimate son of B. Th^ fact 
A was alw.iys treated as such by members of the family, is relevant. 

‘‘ Ifotes, ^ 

The provisions of this section have been held by a Full Bench to show very 
plainly that where mairiage is an inj(u*dieut in the offence as in bigamy, adultery 
and the enticing of married women, the fact of tlie marriage must be strictly proved 
in the regular way. r. Pltamh(r (F. L. R. .5 Cal. 566). 

The sections mentioned in this section lehite to the following offences : — 494, 
marry ng again in the lifetime of liusbaud or wife ; 495, mairying again in the lifetime 
of husband or wife, having concealed fiom the }>ei son with whom the subsequent 
marriage is contracted the f.icb of the former nniriage ; 497, adultery and 498, taking 
or enticing away another man’s wife from that man oi from any person having 
CJire of her on behalf of that man w ith intent that she may have illicit iutercoui3l9 
with another peisoii oi coucealiu < or detaining with that intent any such woman. 

61. Whciiever the opinion of any living person is relevant, 
Grounds of opinion, tlio grounds on which such opinion is based 
whei^ relevant. are filso relevant. 

Ilbfdratlons. 

An expert may give an account of experiments performed by him for 
the purpose of forming his opiuion. 


OriARACTER WHEN RELEVANT. 

62. In civil cases, the fact that the character of any persoTi 
In civil cases char- ‘'•oncerned is such as to render probable or im- 
actnr to pr«>ve con- probable any conduct imputed to him, is irre- 

duct imputed, irreie- Jevant, except in so far as such character ftp - 

7*“^* pears fiom facts otherwise relevant. 

Note* 

By the explanation to a 55 the word character in this section includes both 
reputation and diH]jositi<jn ; but evidence may he given only of general i^putatiq^ 
and general disposition and not of particular acts by which reputation or dlspositicm 
were ^own. 

T„ S3. In criminal proceedings, the f»et 

In criminal cases, ,, , j • ^ i Z ' 

previous good char- that the person accused is ot a good character, 
octet relevant. 13 relevant# 

Notes. 

Tlie word character in iliis seciion ii^ludes Voih reputation and disposition ; but 
evidence may be given only of general reputation and general disposition and not 
particular acts by which reputation or disposition were shown (see explanation tP 
s, ^5), “ ' 
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Criminal pro- 
oaadingB preTious con- 
viorion relevant but 
not previous 'bad 
chataoter, except in 
reply. 


In criminal proceedinga, ilia fact that the accosed 
p^on kan ~ ho a n .pfew e iMi l y eonido t e d »' i 'e (P- wiy 


a ff e nas is solaTOatf ba* th ^ fi ie t that i.. e has 
a bad character is irrelevant, unless evidenioe 
has been given that he has a good character, 
in which case it becomes relevant. 


.^p2anatton.^This section does not apply to oases in whidi 
the-1^ character of any person is itself a fact, in issue. , ^ 

^ ifj^ Jvotes. *, 

The word character in tms section includes both reputation and disposition ; tiiih 
evidence may be given only of general reputation and general disposition, and not of 
puticular acts by which reputation and disposition were shown (See explanation to 
s. 55). 

In charging a Jury upon the trial of a Prisoner for being dishonestly in hho 
possession of stolen goods, the Judge directed the to consider the mx>of 
of previous convictions for theft as evidence from which inference might nirly 
be drawn as to the character of the accused. HM that this amounted to a mhi*' 
direction; for though this section declares that ^Hhe fact tbat the acnmsed 
haa been previously convicted is relevant/’ yet the same section also declares Sbat 
^Hhe fact that he has a bad character is irrelevant” and that the evidence was, 
irrelervaiit 4^ tnadn^ Except under very special droumstanoes, the peei^ 

object of using previous conviction is to detennine the amount of punidunent to 
be awarded, should the prisoner be convicted of the offence char^. IfcsAuTt 
DoosoM <md others v, Emprm (I. L. R., 5 Cal. 768 ; 6 C. L. R., 219). 

The provisions of s. 810 of Act X. of 1882, whioh are vexy importdit, will 
prevent, it is to be hoped, such an error as the Sessions Judge in the last mentbned 
case committed. 

“ In the case of a trial by jury or with the aid of assessors where the accused iis 
charged with an offence committed after a previous conviction, for any of^Ce, din 
procure laid down in sections 271, 286, 805, 806 and 809 shall be modified as 
follows : 

(a.) The pari of the charge stating the previous conviction shall not be read out 
in Court, nor shall the aoousra be asked whether he has been previously convicted as 
alleged in the charge, unless and until he has either pleaded g^ty to, or been con* 
vieM of, the subsequent offence. 

(h ) If he pleads ^ilty to, or is convicted of, the subsequent offence, he shall 
then be asked whether he has been previously convicted as allied in the dmrge. 

(c.) If he answers that he has been so previously convicted, the Judge may 
proceed to pass^sentence on him accordingly ; but, if he denies tl^t he has been so 
previously convicted, or refuses to, or does not, answer such question, the Jury or the 
Court and the Assessors (as the case may be) shall then in(ptire concerning sucffi pre* 
vioos convicrion, and in such case (where the laial is by jury) it sludl not be neces# 
saiy to swear the jurors again. 

eSr Id oiril cases, the fact that the character of any person 
CbinuitoraixSM. M to j^eot the amount of damages 


ingiduaigeBi 


which ho ought to receive, is relevant. 


Bhuplanation . — In sections fifty-two, fifty-three, fifi^ottr^ 
and fifty-five, itad' 

S erition j bu®il^ne«nSy“^ oSy^ot^^neial repute^ 

m imd geneml disposi'liion, and not of pariicolar acts ^ wbi^- 
reputation or disposition were shown. 


FACTS WHICH NEE© HOT SB FBOtSD. 

PART IL 


CHAPTER III. 




Facts which need not be Fbov]^. 
ce notice n 



Qftmt .will 


jiote of which 57. The Court shall take judicial notice 

Court must take ju- of the following facts :-- 
dhua) Botioe. 

(J.) All laws or rules having the force of law now or 
het^ik^ore in force or hereafter to be in force in any part of 
India ; 

^ (2.) All public Acts passed or hereafter to be passed by 
l^lwiiieiit and all local and personal Acts directed by Farlia- 
be judicially noticed ; 

(S!) Articles of War for Her Majesty’s Army or Navy : 

(4.| The course of proceeding of Parliament and of the 
Ceoncils for the purpose of making Laws and Regulations estab^ 
lisbed under the Indian Councils Act, or any other law for the 
tiion being relating thereto ; 

Eotpmnation. —The word ‘ Parliament,’ in clauses (two) and 
(four)- includes — 

1. The Parliament of the United Kingdom of Great Bri- 

and Ireland ; 

2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland, and 

5. The Parliament of Ireland ; 

(5.) ' The accession andrthe sign manual of the Sovereigu 
foi^ilre time being ol the United Kingdom of Great Britain and > 
Ireland : 

(d.) All seals of which English Courts take judicial notice: 
tbo^lieidB of airthe Courts of ^Briti^ Imiia, and of all Courts out 
of British ln<]foy established by the ' authority of the Governor 

in (^uncil : the seals of Courts 
flflv^oairalty ^d Ifegitim p iJm^iction aod^ I^otarieBTubUoi 
eeals 

Bgi^BueBt Of;#W.Aotor I^gulatiou having the woe 
Jkituihl^dia; 





waici: -81 

(|.) The accession to ofS^, Dftmed.titkS; lid 

natures of the persons filling for tb^ time being any; public dfilCe 
in any part of British India, if the fact of their appointehefai 'to 
such office is notified in the Gazette of India, or in the official 
Gazette of any Local Government : 

(8.) The existence, title, and national flag of every State ox 
Sovereign recognized by the British Crown : 

(9.) The divisions of time, the geographical divisions of tho 
■ woild, and public festivals, fasts and holidays notified -in the 
official Gazette: 

(10.) The territories under the dominion of the British 
Crown : 

(11.) The commencement, continuance, and termination of 
hostilities between the ^^British Crown and any other State 
body of persons : 

(12.) The names of the members and officers of the Coturt^ 
and of their deputies and subordinate officers and assistants, and 
also of all officers ^ting in execution of its process, and of all 
advocates, attornies, proctors, vakils, pleaders and other pei^ns 
. authorized by law to appear or act before it: 

(13.) The rule of the road, on land or at sea. 

In all these cases, and also on all matters of public histofy, 
literature, science or art, the Court may resort for its aid to ap> 
propriate books or documents of reference. 

If the Court is called upon by any person to take judicial 
notice of any fact, it may refuse to do so, unless and until such 
person produces any such book or document as it may consiiW 
necessary to enable it to do so. 

Notes. ■■ 


The words in italios were added to this section by Sec. 6 of Act XVIII of 1872. 

A doonment purporting to be a copy of a decision passed by one Abdtdlali^': a 
' Kud dr Suddev Ameen of Chit^ong, in 1820, having been tendered in evidenpe^it 
appeared that the seal was not distinctly legible. The fact of the appointment 4 >f 
Abdullah was not proved, nor was it shewn that in 1820 there existed any 
Gazette in which the appointments of Kazis or Sudder Ameeus were usufdly notified. 
There was further no certificate that the copy was a true copy. ■ Jleldy tW the Court 
could not take judicial notice of the appolnisnent of Abdulla under cl 7 of this sec* 
tion, nor of the seal under cl. 6 of this section, and that, therefore, no presumption 
could be made in favour of the document as being more ^ah 80 years old. Joker 
4fi Chowdhry v, Bajchmder Sen and another; Taker Alt Clioiodhryw AuJcMl Chmx 


®8. No fact need be proved in any proceeding whieh^^flie 
_ , . , . parties thereto! or their agents agree to admit 

at the hearing; ur which, before the hear|og, 
they agree to admit, by any writing nj^r 
their hands, or which by any rale of pleading in force at ftbe ^ihe 
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.they are deemed to have admitted by their pleadings : Provided 
that the Court may, in its discretion, require the foots aflautted 
to be |m>ved otherwise than by such admissions. 


CHAPTER IV. 

Of Oral Evidence. 

Prtxa of by 59. All facts, except the contents of do- 
oral evidence. cumeuts, may be proved by oral evidence. 

Oral evidence must 60. Oral evidence must, in all cases 
be direct whatever, be direct ; That is to say — 

If it refers to a fact which could be seen, it must be the 
evidence of a witness who says he saw it ; 

If it refers to a fact which could be heard, it must be the 
evidence of a witness who says he heard it ; 

If it refers to a fact which could be perceived by any other 
sense dr in any other manner, it must be the evidence of a witness 
who says he perceived it by that sense or in that manner ; 

If it refers to an opinion or to the grounds on which that 
ojanion is held, it must be the evidence of the person who holds 
tiiat ofdnion on those grounds ; 

Provided that the opinions of experts expressed in ' any 
treatise commonly offered for sale, and tne gronnas on which suoh 
opinions are held, may be proved by the production of such 
treatises if the author is dead or cannot be found, or has become 
incapable of giving evidence, or cannot be called as a witness with- 
out an amount of delay or expense which the Court regards as 
unreasonable : 

Provided also that, if oral evidence refers to the existence or 
condition of any material thing other than a document, the Court 
may, if it thinlu fit, require the production of such material tiling 
for its inspection. 


CHAPTER V. 
Doovmentart Evidencb. 


nroofctfomtentsof 

doeoianiti. 

Pr{psry«!i|diatoe. 


61. The contents of documents maybe 
kroved either by primaiy or by secondary evi- 
lence. 


ment 

Court. 


69, P^maiy evidence means the docU' 
b tiself produced for the inspection of the 
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Ea^pianation 1. — Wliere a document is executed in several 
dach part is primary evidence of the document : 

Where a document is executed in counterpart, each counter- 
part being executed by one or some of the parties only, ea4^ 
counterpart ia primary evidence as against the parties executing 
it. 

Eioflcmation 2.— Where a number of documents are all made 
bv one uniform process, as in the case of printing, lithography, or 
photography, each is primary evidence of the contents of the rest; 
but where they are all copies of a common original, they are not 
primary evidence of the contents of the original. 

Illustration. 

A person is shown to have been in possession of a number of placards, 
all printed at one time from one original. Any one of the placards is 
primary evidenoe’of the contents of any other, but no one of them is 
primary evidenoe of the contents of the original. 

„ , 63. Secondary evidence means and in- 

necondaiy evidenoe. plmjcti 

(1.) Certified copies given under the provisions hereinafter 
contained ; 

(2.) Copies made from the original by mechanical processes 
which in themselves insure the accuracy of the copy, and copies 
Compared with such copies ; 

(3.) Copies made from or compared with the original ; 

(4.) Counterpart of documents as against the parties who 
did not execute them ; 

(6.) Oral accounts of the contents of a document given by 
8<»ne person who has himself seen it. 

IMustrations. 

(a.) A photograph of an original is seconda^ evidence of its oontents, 
though ttw two have not been compared, if it is proved that the thing 
photographed was the original. , 

(d.) a oopy compared with a copy of a letter made by a copying machine 
is secondary evidenoe of the oontents of the letter, if it is shown that the 
copy made by the copying machine was made from the original. 

(a) a copy transcribed from a copy, but afterwards compared with the 
original, is secondary evidenoe ; but the copy not compared is not secondaiy 
evidence of tite original, although the copy from which it was transcribed was 
compared with the original. 

(d.) Nrither an oral account of a copy compared with the (riginal, nor 
an oral account of a photograph or maohine-oopy of the original, is seoondaiiy 
evidmos of the originaL 

Eotes. 

A defendant, who does not object to the admission of secondary evidence at tlia 
time it is admitted, oaimot be allowed to object to it in Special Appeal, ^fflid whffe 
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|]|« oral oyideiwse taken fell abort of the requirements of tbls eeotiQii, miljr beoatMe 
the witnesses were not properly questioned, the High Court in Hpedal Af ffefd 
it to be unjust to let the plaintiff suffer on account of the inemcienctr ol his legal 
adviser and so remanded the ease for retrial. Loth/m n. IfeMaram JShgk and 
oikera (24 W. B., 232). 

A lets lauds to B, who sublet to C, a ryot. C sued for possession of part, after an 
alleged dispossession making A a party defendant to the suit. At the hearing, C, in 
order to prove that the lands in dispute were part of those let to him.^ B, tendered 
in evidence the kabuHat given by him to B ; Held that C should have prodheed the 
pottah given him by B, and the grant from A to B, or sufficiently accounted for their 
absence ; and that, as he did not do either, the kabuliat (which was merely second- 
aiy evidenc^^ of the pottah) was inadmissible, even though it was produced fty>m the 
possession of the landlord A. Stirjo Narain Ohoae and others v, Hurri Kttrcdn 
MoUo and others (1 C. L. R, 547). 


Proof of documents 
by primary evidence. 


64. Documents must be proved by pri- 
mary evidence except in the cases hereinafter 
mentioned. 


Casea in which se- 05. Secondary evidence may be given of 

SS^to^dMumente existence, condition, or contents of a doca- 
given. ment in the following cases : — 

(a.) When the original is shown or appears to be in the 
possession or power 

of the person against whom the document is sought to he 
proved, or 

of any person ont of reach of, or not subject to the process 


of the Court, or 

of any person legally bound to produce it, 
and when, after the notice mentioned in section sixty-six, 
such person does not produce it ; 

(h.) When the existence, condition or contents of the ori- 
ginal have been proved to be admitted in writing the poison 
gainst whom it is proved or by his representative in interest ; 

(c.) When the original has b^n destroyed or lost, or when 
the party offering evidence of its contents can not, for any other 
reason not arising from his own default or neglect, produce it in 
reasouable time ; ' , 

(d.) When the original is of such a nature as not to be 


'fe.j When tiie original is a public document within the 
nt eauiug of section seventj^four ; 

if!) When the ori^al is a document of which a oerthS^ 
coj^ i» permitted by this Act, or by any other law in force in 
British udia, to be given In evidence ; ' 

(g.) When the originals consist of numeroali aoeon&ta' or 
other 'documents which pannqt conveniently be examined in 
XSowt. and the foot ta lie proved is the, genejfa.! result -Wt itlw 
'irhele eells^npn. 
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Ija CftQfis (a), (c) 'find (d), any adoondary evidenoe the cod* 
tents of the document is tMmissible. 

In case (b), the written admission is admissible. 

In^ case (e) or (f), a certified copy of the document, but no 
other kind of secondary evidence is admissible. 

In case (g), evidence may be given as to the general result 
* of the documents by any person who has examined them, and 
who is skilled in the examination of such documents. 

Notes. 

Secondaxy evidence of the contents of a document is admissible where the Court 
is satisfied that the document has been lost (cl. c ,) and in such a case it is open to 
the Court to receive oral evidence of the transaction and it was not necessary to 
insist on the production of a certified copy. A reg^tered deed of sale is not a pubUo 
document within the meaning of s. 74.) nor is it a document of which a certified 
copy is permitted by this Act or “by any other law in force in British India 
to oe given in evidence.” By the words “ to be given in evidence,” the Court 
understood, to be given in evidence without having been introduced by other evidence. 
S. 57 of Act VIII. of 1871 (which has been re-enacted with immaterial alteration 
by S. 67 of Act III. of 1877) only showed that when secondary evidence has 
in any way been introduced, as in this case, by proof of the loss of the original docu- 
ment, a copy certified by the Registrar shall be admissible for the purpose of proving 
the contents of the original. Hurisk Chunder Mullick v, Promnno Coamar 
Bmerjta and others (22 W. R,, 803). 

In a case falling under cl (f) of this section and also under cl. (a) or (c) of the 
same section, any secondary evidence is admissible. In tht matter of a CoUislan 
between the Am and Brenhilm (I. L. R., 6 Cal, 669). 

Secondary evidence of the contents of a document requiring execution which 
can be shown to have been last in proper custody and to have been lost, and which is 
more than SO years old may be admitted under cl (c) of this section and s. 90 without 
proof of the execution of the original. Khetter Chmder Mooherjea v. Khetter Paul 
Sreetmttno and others (L L. R, 6 Cal, 886 ; 6 C. L. R., 199). 

In a suit by the purchaser of a debt, the plaintiff stated that, in 1878, A executed 
a bond in favour of B to secure the repayment of Rs. 1000, and that he had purchas- 
ed the interest of B at a sale in execution of a decioe against him. The plaintiff now 
sued A upon the bond, making B a party. At tlie trial, A denied the execution of 
the bond, and it was not produced by the plwntiff, who, having served B with notice 
to produce, tendered secondaiy evidence of its contents, B was not examined as a 
witness and no evidence was given of the loss or destruction of the bond. HM 
per Ponti/ex and Morris, (Prinsep, J,, dissenting) that secondary evidence was 
not admissible. Wdomesh Chunder Chose v, Sfmma Sundari Ba% (I. L., R., 7 Cal., 98 : 

8 C. L R., 489). 

ee. Seoondu'7 evidence of fhe contents of the documents 
Eulw «e to notice referred to io^septioD sixty-five, clause (aX shall 
to prodttgA not be given unless the ^arty proposing to give 

such secondary evidence has previously given to the party iu 
whtMw poai^essipn oi( power the document or to his attorney 
pr such notice to produce it as is prescribed by law ; and 

if no notice is prescribed by law then such notice as the Court 
coiuiiljttit reasonable under t^^ drcumstances of the case: 

Irovided such notice shall not be required in order to 
reader secondary evidence admissilde in aqy of the following , 
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or in any cipher case in which the Court thinks fit to dispense 
with it: — 

(1.) When the document to be proved is itself a notice ; 

(2.) When from the nature of the case, the adverse party 
must know that he will be required to produce it ; 

(4f.) When it appears or is proved that the adtrerse party has 
obtained possession of the original by fraud or force ; 

(4.) When the adverse party or his agent has the original in 
Court ; 

(5) When the adverse party or his agent has admitted the 
loss of the document ; 

(6.) Where the person in possession of the document is^out 
of reach of, or not subject to, the process of the Conrt. 

Notes, 

The words in italics were added to this section by s. 6, of Act XVIII of 1372. 

The following sections of the Civil Procedure Code (Act XIV of 1882) will be 
useful to the reader. 

S. 59. ^ If a plaintiff sues upon a document in his possession or power he shall 
produce it in Court when the plaint is presented, and shall at the *ft i r uA time deliver 
the document or a copy thereof to be filed with the plaint. 

If he rely on any other documents (whether in his possessiou or power or not) as 
evidence in support of his claim, he shall enter such documents in a list to be 
added or annexed to the plaint. 

S. 60, In the case of any such document not in his possession or power, 
shall, if possible, state in whose possession or power it is. 

S. 61. In the case of any suit founded upon a negotiable instrument, if it be 
proved that the instrument is lost^ and if an indemnity be given by the plaintiff, to the 
satisfaction of the Court, against the claims of any other person upon such instrument, 
the Court may make such decree as it would have made if the pi 5tjnf.ifr had produced 
the instrument in Court when the plaint was present^, and had at the same 
time delivered a copy of the instrument^to be filed with the plaint. 

S« 62. If the document on which the plaintiff mes be an entiy in a shop^book 
or other book in his possession or power, the plaintifi shall produce the book at the 
time of filing the plaint, together with a copy of the entxy on which he relies. 

The Court, or such ofiicer as it appoints in this behalf, shall forthwith mark 
the document for the purpose of identification ; and after ayamlniug and comparing 
the copy with the original and attesting the copy, if found correct^ shall return the 
book to the plainaiff and cause the copy to be filed. • 

S. 63. A document which ought to be produced in Court by the plaintiff when 
the plaint is presented, or to be entered in the list to be added or annexed to the 
plaint, and which is not produced or entered accordingly shall not, without the leave 
of the Goi^ be received in evidence on his behalf at the heating of the suit, 

Nothing in this section appHes to documents produced for cross-examinatlott of 
defendant’s witnesses, or in answer to any case set up by the defendant^ mr handed 
to a witness merely to refrei^ hie memory. 

S. 70. The summons to and answer shall older the defendant to pro* 
dace any document in his possession or power, containing evidence relating to the 
merits ol theplamtifTs case, or i|pon which the defendant latent to rely in support 
of his case. 

B. 128. Sither pasty may,^by andtaoe thmugh the Court, within a rea^mn^We 
thi)^ not less Utm ten days before the hearing^ require the o^^parfy toipihit 
(sating aiji just excepthms to the admissibility of such document in evidedee,) the 
gei|timeness of any doeument material to the suit 
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The admieeion shall also be made in vnritin^. siKued by the other party or h^ plea^ 
dM and filed ia Court, ». e j r j 

II such notice be not given, no costs of proving such document shall bo allowed) 
unless the Judge otherwise orders. 

If such notice is not (‘omplied with within four days after its being served^ and 
the Judge thinks it reasonable that the admission should have been made, the paity 
refusing shall bear the expense of pioving 'such document whatever may be the 
result of the suit. 

S. 129. ^ The Court, may, at any time during the pendency therein of the suit* 
order any party to the suit to declare by afhdavit ail tlie documents which are or 
have bfien in his possession or power relating to any matter in question in the suil^ 
and any party to the suit may, at any time before the first hearing, apply to the 
Court for a like order. 

Every a&davit made under this section shall specif ywhicli, if any, of the doou** 
ments therein mentioned, the declarant objects to produce, together with the grouPdsi 
of euch objection. 

S. 130. The Court may, at any iirao during the pendency therein of any suit, 
order the production by any party thereto of such of the documents in his posses- 
sion or power relating to any matter in {|iiGbtion in such suit or proceeding as the 
Court thinks right ; and the Court may deal with such documents when produced in 
such manner as appears just. 

S. 181. Any party to a suit may, at any time before or at the hearing thereof 
give notice through the Court to any other party to produce any specified document 
for the inspection of the party giving such notice or of his pleader, and to permit. 
Such party or pleader to take copies thereof. 

No party failing to comply with such notice shall afterwards be at liberty to put 
any such document in evidence on his behalf in such suit, unless he satisfies the 
Court that such document relates only to his own title or that he had some other and 
sufficient cause for not complying with suoli notice. 

. S. 132. The party to whom such notice is given shall, within ten days from the 
receipt thereof, deliver through the Court to the party giving the same a notice 
stating a time, within throe days from such delivery, at which the documents, or 
such of them as he does not object to produce, may bo iuspected at his pleader's 
office or some other convenient place, and stating which, if any, of the documents 
he objects to produce, and on wmat grounds. 

S. 188. If any party served with notice under s. 131 omits to give notice under 
0 . 182 of the tiuie for inspection, or objects to give inspection, or names an incon- 
venient place for inspection, the party desiring it may apply to the Court for an order 
of inspection. 

S. 184. Except in the case of documents referred to iu the plaint, written state- 
ment or affidavit of the party against whom the application is made, or disclosed in 
his affidavit of documents, such a}»pUcutioii shall be founded upon an affidavit show- 
ing of what documents inspoctiuu is sought, (h) that the party applying is 
entitled to inspect them and (cj that they aro iu the possession or power of the party 
against whom the application is made. 

S. 186. If the party from whom discovery of any kind or inspection is sought 
objects to the same or any part thereof, and if tho Court is satisfied that the right to 
such discovery or inspection depends on tho deteiinination of any issue or question 
in dispu^ in t.he suit, or that for any other reason it is desii’able that any such issue 
or question should be determined before deciding upon the right to the discovery or 
inspection, the Court may order that the issue or question be determined first and 
reserve the question as to the discovery or inspection. 

S. 186. If any party fails to comply with any order under this chapter (X) 

for^ discovery, production or inspection which has been duly served, he shall,* if a 
plaintiff, be nable to have his suit dismissed for want of prosecution, and if a defen- 
dant, to have his defence, if any, struck out and to be placed in the same position as if 
he hm not appeared and answered ; 

And the party seeking discovery, production or inspection may applyto 

Court lor an order to that effect, and tho Court may make such order i ^ 

n 
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to comply with axi^ order ntider tbie dhaptcnr (X)...* for 

diacoyory, production or inspection, which has been served personaUy upon him, 
ataiB allft) be defined guilty of an offence under b. 186 of the Indian i^enal Code* 

S. 137. The Court may of its own accord, and may of its discretioii upon the 
li#|dioat$on of any of the parties to a suit, send for, either from its own records or 
other Court, I the record of any other suit or proceeding and inspect the 

nude. 

Every application made under this section shall (unless the Court otherwise di- 
•Mti) be supported by an affidavit of the applicant or bis pleader, showing how the 
feoofd is material to the suit in which the application is made and that the applicant 
aannot. Without unreasonable delay or expense obtain a duly authenticated copy of 
file rOcerd or of such portion thereof as the applicant requires, or that the produc- 
tion of the original is necessary for the purposes of justice. 

I^othing contained in this section shall be deemed to enable the Court to Use in 
Mdeuce any document which under the Indian Evidence Act, 1872, would be inad- 
missible in the suit. 

S* 138. The parlies or their pleaders shall bring with them and have in readiness 
ftl file first hearing of the suit, to be produced when called for by the Court, all 
^boUlnentary evidence of every description in their possession or power, on which 
tl»y ki!t(aiid to rely, and which has not already been filed in Court, and all docu- 
ments which the Court at any time before such hearing has ordered to be prodneed. 
9k 139. No documentary evidence in the possession or power of any party, 
Should have been, but has not been, produced in accordance with the require- 
ments BSetion 188, shall be received at any subsequent stage of the proceedings 
unless good cause be shown to the satisfaction of the Court for the non-production 
thereof and the Judge receiving any such evidence shall record his reasons for so 
Untag. 

S. 143. The Court shall receive the documents respectively produced by the 
parties at the first hearing, provided that the documents produced by each party bo 
asocUBpanied by an accurate list thereof prepared in such form as the High Coutt 
may from time to time direct. 

The Court may at any stage of the suit reject any document which it considerB 
imlemit or otherwise inadmissible, recording the grounds of its rejection. 

fik Ifl. No document shall be placed cm the record unless it has been proved 
or admitted in accordance with the law of evidence for the time being in force. 
Bfsiy dmmment proved or admitted shall be endorsed with the number and title 
ott&e suit> tbe nmne of the person producing it and the date on which it was pro- 
duML f^e Judge shall then endorse with his own hand a statement that it was 
proved against or admitted by (as the case may be) the person against whom it is 
usi^. document shall then be filed as part of the record : 

Provided that, if the document be an entry in a shop-book or other book 
the pWfty on whose behalf such book is produced may furnish a copy of the entry 
WHeh tisay be endorsed as afomsaid, and shall be filed as part of the record, and 
tie Court mark the entry, and shall then return the book to the person 
producing it. 

AU doeumeuts produced at the first hearing and not so proved or admitted 
be returned to the parties respectively producing them, 
fi. 142. When a document So proved or admitted is relied on as evidence by 
but the Court considers it inadmissible, it shall be further endorsed 
with the additiou el the word ^'rejected’’ and the endorsement shall he signed by 
^ Judge. 

The document shall then be returned to the party who produced ii 

suihoriBeli the Court for suffideUt cause to direct any document or book 
b^SrS it in any suit to be impounded and kept in the custoefy of an offiodr 
Court for Such perled and SubjeeLto such conditions as the Court thinks At. 
CMif •* do(Siments SirO to be returned forthwith after decision Of suit if fm 
nppeal is alliowed, and if appe4 is allowed then after theappeial, if pteferreii!, li^ 
btt iiii||NiUd UV hltcf the tnud for appealing has passed, unless the dooomunts are 
in 







They can be tefcurned before that time if the party applying lor e^yetnm 
delivers t 9 the proper ofi^eer a certified copy of such document to be eubiBtStaled for 
original, ^ , 

No document ehaU be returned which, by force of the decree h^ beoaq^ 
or useless, 

A receipt to be given for all documents, which have been admitted jp 
and are returned. 

B. 145, The provisions herein contained as to documents shall, so far ai| z;^y 
apply to all other material objects producible as evidence, 

67. If a document is alleged to be signed or to bave bem 
Prdbf of signature wholly Or in prt by any_ person, the 


and handwriting of 
perswi alleged to have 
signed or written do- 
cument produced. 


signature or the bandwriting of so muck 
the document as is alleged to be in timt penmi’ii 
bandwriting must be proved to be in his band, 
writing. 

68, If a document is required by law to be attested it ^all 
Procrf of execution be used as evidence until one fttte^n^ 

of document required witness at least has been called for the par* 
bylaw to be attested, p^e of proving its execution, if there be an 
attesting witness alive, and subject to the process of the Court 
and capable of giving evidence. 


Notes. 


So far as the Editor has been able to ascertain there are only three kinds of do* 
cuments which are reqimed by law to he aUeded; wills under S. 60 of Act X of 1866 ; 
mortgages of immoveable property where the principal money ia one hundred inipees 
and upwards under S. 69 of Act lY of 1882 and gifts of immoveable property under 
S. 123 of last named Act. 


69. If no such attesting witness can be found, or if tlie 
Proof where no at- document purports to have been executed 

testing witness found, in the United Kingdom, it must be proved 
that the attestation of one attesting* witness at least is in Us 
handwriting, and that the signature of the person executing the 
document is in the handwriting of that person. 

70. The* admission of a party to an attested document ^ 
Admiasioa of exe- execution by himself shall be snfllcieiit 

ctttion by party toat- proof of its execution as against him, though it 
tested document. ^ document required by law to be attested# 


Proof when atteat- 
inifivitneas denies the 
execution, 

vMeme. 

Proof of document 
not required by law 
tobesittested. 


71. If the attesting witness denies <sr 
does not recollect (he exeention of t^ doottf 
meat, its execution may be proved 1^ 

72. An attested doonmeot. not 

by law to be attested, may be proved an hf j| 
was unattested, „ 
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73. In order to ascertain whether a signature, writing, or 

Comparison of sig- by whom it purports 

nature, writing or to l^avo boon written or made, any signature, 
Beal with otherB ad- writing, or seal admitted or proved to the satis* 
mitted or proved. ft^ction of the Court to have been written or 

made by that person may be compared with the one which is to 
be proved, although that siguaturo, or seal has not been produced 
or proved for any other purpose. 

The Court may direct any person present in Court to ^write 
any words or figures for the ])iirposo of enabling the Court to 
compare the words or fisfures so written wfith any words or figures 
alleged to have been written by such person. 

Notes. 

Where certain ryot9 >4wore that they got their pottahs from the hands of the 
person who profesBed to sign them, iliis was /nf(f under thiH aection as “ proving to 
the satisfaction of the Coui-t”tlut the signature-, were those of the lessor, Tara- 
pershad Tangce v. Lukhce Naroin Panrai and othem (21 VV. K., 6), 


Public Documents. 

74. The folJowiug documents are public 
Public documents, documents. 

(1.) Documents forming the acts, or records of the acts — 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(in) of public officers, legislative, judicial and executive, 
whether of British India, or of any other part of Her Majesty's 
dominions, or of a foreign country. 

(2.) Public records, kept in British ludia of private docu- 
ments. 

Notes, 

, Letters between district authorities are public documents forming a record of 
tbe acts of the public authorities, and bb such atlmissiblo as e'Hdence under this 
section. PrUhee ^mgh and othrn v. Th< f^ourf of Wards {2S W. R., 272). 

Where a suit iw ctuiiproinised aud a j>etition in preHented in the usual way, 
and the Court makes au older confirming the agreement, which with the order as well 
as the agreement and power -of attoiney, aie all entered upon record, these papers 
become as much a part ot the recor<i in the suit as if the case had been tried, and 
judgment given between the paijties in the ordinary way ; and that record, is a 
public document and may be proved by an office-copy. Bhagain Megh Emu JToer 
V* Owroapenhad Hingh (25 W. K, 08), 

A jamabandi prepared by a Dejiuty Collector while engaged in the settlement 
of land under Reg. VII of 1822 > is a public document within the meaning of this 
section^ Taru Patur i\ Ahin<Hhil\nnUer Dvft (I. L., R., 4 Cal., 79), 

A certificate granted by tlxe ijoard x)f Tiade is nut a public document within the 
meaning of this section. In the ifwAUr of a colHem between the Am and SrenkUda 
(LL.g.|,6Cal.;568). 
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In a suit to obtain possession^ under a title acquired by purdiaso at an auction, 
of cert^ lands, together with mesne profits, upon setting aside an sdl^g^ t^uqa 
etmami right claimed by the defendants, the defendants, in support of their daino^ 
produced certain documents purporting to be abstracts from or copies of, Govern- 
ment measurement chittas, dated Mughi 1126'27 (1764). 

These documents were produced from the Collectorate but there was nothing 
to show that they were the record of measurements made by any Government officer. 
Held that they were not ^‘public documents’* within the meaning of this section. 
HUtyanufid Bay v, Abdur Baheem and another (L L. R., 7 Cal., 76). 

Private documents. 75 . All other documents are private. 

• 76. Every public officer having the custody of a public docu- 
Certified copies of merit which any person has a right to inspect, 
public documents. -shall give that person on demand a copy of it 
on payment of the legal fees therefor together with a certificate 
written at the foot of such copy that it is a true copy of such do- 
cument or part thereof, as the case may be, and such certificate 
shall be dated and subscribed by such officer with his name and 
his official title and shall be sealed, whenever such officer is autho- 
rized by law to make use of a seal ; and such copies so certified 
shall be called certified copies. 

Explanation . — Any oflScer who, by the ordinary course of 
official duty, is authorized to deliver such copies, shall be deemed 
to have the custody of such documents within the meaning of this 
section. 

• Note. 

This section and the next refer to public documents and not to kobalas register- 
ed. Hureehur Moojoomdar and others v. Chum Majhee and others (22 W. R., 865). 

77 . Such certified copies may be produced in proof of the 
Proof of documento Contents of the public documents or parts 
by produrtion of cer- of the public documents of which they pur- 
tifted copies. pQfj jq i,g Copies. 

Note. 

See the case cited under the preceding section. 

Proof of other ofS- 78. The following public documents 
dal documents. . may be proved as follows : — 

( 1 ) Acts, orders or notifications of the Execntive Government 
of British India in any of its departments, or of any Local Govern- 
ment, or any department of any Local Government, 

by the' records of the departments, certified by the heads of 
those departments respectively, 

or by any document purporting to be printed by order of 
any such Government: 

(2.) The proceedings of the Legislatures, 

, by the journals of those bodies respectively, or by publiifhed 
Acts or abstracts or by copies purporting to be printed by older 
of Government: , . 



^ mw 

fa.) ProclaoJEtioDS, orders or regalationa iaaued by Her 
Majesty or by the Privy Ooaneil, or by any departia«at«f Her 
Miyesty’s (government, • 

by copies or extracts contained in the London G(mtte, or 
pnrporting to be printed by the Queen’s Printer: 

(4,) The acts of the Executive or the proceedings of the 
legislature of a foreign country, 

by journals published by their authority or commonly rec^T> 
ed in tibat country as such, or by a copy certified under the seal 
of the country or sovereign, or by a recognition thereof in some 
pnblio Act of the Governor (General of India in Council: 

(6.) The proceedings of a municipal body in British India, 
by a copy of such proceedings, certified by the legal keeper 
thereof, or by printed books purporting to be published by (ke 
authority of such body: 

(6.) Public documents of any other class in a foreign 
•country, 

by the original, or by a copy certified by the legal keeper 
thereof with a certificate under the seal of a Notary Public, or 
of a British Consul or diplomatic agent, that the copy is duly 
<%rtified by the officer having the legal custody of the original, 
and upon proof of the character of the document according to the 
law of the foreign country. 


Presumptions as to Documents. 

7Q. The Court shall presume every document purporting to 


Presumption as to 
genuineness of certi- 
ned copies. 


be a certificate, certified copy, or other docam0ut, 
which is by law declared to be admissible as evi> 
dence of any particnlar fact, and which purports 
to be duly certified by any officer in British India, or by any officer 
in any Native state in alliance with Her Majesty, who is duly 
authorized thereto by the Governor General in Council, to be 
genuine : Provided that such document is substantially in the 
form and purports to be executed in the manner direoted by 
law in that behalf. 

yhe Court shall also presume that any officer by whoni any 
such document purports to 1» signed or certified held, wbep 1:^ 
eigned it, the oincial character which he claims in sneh papar. 

80. Whenever any do(|imcDt is produced before any Court, 
iPwduBjpUon a* to porporiinl to be a record or flJemoraadum of 



to 


itofoie - ^ 


too eyidei; 


Qt of any part of the 

given by|a witness in a judicial probtodiuS ’foy 
f authorized by law to take such 





h& a artdtemetit or confession by any prisoner or accu^od pfelfeon, 
taken in accordance with law, and purporting to be signed by 
any Judge or Magistrate, or by any Such officer as aforesaid, the 
Court stall presume — 

that the document is genuine; that any statements as io 
the circumstances under which it was taken, purporting to be 
made by the person signing it, are true, and that such evidence, 
statement or confession was duly taken. 


Notes. 

In Queen v. Nussuruddin and another (21 W. R. Or., 6) Phear^ Held. 
oeafeBsiou of Boloo (a witness) could be only used as evidence against the prisoners 
so for as it existed in the shape of a former deposition made by him as a witness, and 
then only under the condition prescribed by section 249 of Act X. of 1872. Those 
conditions are — that it must have been duly taken by the committing Magistrate in 
the presence of the accused perkm, that is, the person against whom it is to be used. 
Now, although a document purporting to be the deposition of Boloo, made before a 
Magistrate, appears on the record, there is no evidence, as far as we can see, to prove 
that this document exhibits the evidence of this witness duly taken by the commit^ 
ting Magistrate in the presence of any of the persons who were tried in the Sessions 
Court and against whom it was used. A certificate is, no doubt appended to it in- 
itialed by some petson, and on the supposition tliat this person was a Magistrate that 
certificate would, under tliis section, afford jtrima facie evidence of the circumstan- 
ces mentioned in it relative to the taking of the statement, &c. But this certificate 
is merely in these words. — “ Read to the deponent and admitted correct and do^ 
not give any of the facts necessary to render a deposition admissible under s. 249 
of Act X of 1872. Moreover if it did state these facts, still, in-as-much as Boloo, 
when examined as a wntness in the Sessions Court and asked about this alleged de- 
position denied that it was the deposition made by him, the presumption allowed by 
this section could not be made ; and it became necessary, in order to render the depodi* 
tion admissible under s. 249 of Act X of 1872 to show by direct testimony that the 
conditions of that section had been satisfied ” 


Act X of 1872. 

249b When a witness is produced be- 
fore the Court of Session or 
before the High Court in the ex- 
ercise of its original or appellate 
criminal j urisdiction, the evidence 
given by him before the corn- 
nutting JRIagistrate may, in the 
discretion of the presiding J udge, 
be treated as evidence in the 
case, if it was duly taken in the 
presence of the accused person. 

This section shall 
xipt authorise the Court to , refer 
to the record of the evidence 
given by a witness who is abs^t, 
in the cases in whic^ sudi 
evidence may be referred to under 
the Indian Evidence Act, 1872, 
other law in force for the time 
feeing upba the subject of evi- 
dent 


Act X of 1882. 

288. The evidence of a witness duly taken 
in 'the presence of the, accused 
before the committing Magistrate 
may, in the discretion of me pre- 
siding Judge, if such witness is 
produced and exanuned, be treated 
as evidence in the case* 

NB. This section will be found in 
the Chapter whidi ti^ts of trials 
before H%h Courts and Courts of 
Session. 


,A. 
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it waa read to the witnesa and was by him acknowledged to be correct theugh Md 
not to be <jmte satisfactory (as the person who took down in English what the priso- 
ner had said in Hindustani was not examined as a witness and the prisoner had 
no oppoit^ty of cross-examining him) was admitted as a proper deposition within 
the provisions of Act X of 1872, and the memorandum was token under this section 
as evidence of the facts stated in it and as affording some evidence that the transla- 
tion was correct. Qmen v, Qonouri (22 W. R, Cr., 2). 


81. The Court shall presume the genuineness of every 
Presumption as to document purporting to be the London Oo- 
Gazettes, newspapers, zelte, or the Gazette of India, or the Qovern- 


private Acts of Par- meat Gazette of any Local Government, or of 
wmentof^^^ any colony, dependency or possession of the 

British Crown, or to be a newspaper or jour- 
nal or to be a copy of a private Act of Parliament printed by the 
Queen’s Printer, and of every document purporting to be a docu- 
ment directed by any law to be kept by any person, if such docu- 
ment is kept substantially in the form required by law and is 
produced from proper custody. 


Note, 


Documents are said to be in proper custody if they are in the place in which, and 
under the care of the person with whom, they would naturally be ; but no custody is 
improper if it is proved to have had a legitimate origin, or if the circumstances of 
the particular case are such os to render such an origin probable. (See explanation 
to B. 90). 

82. When any document is produced before any Courtj 

,• as to to ® document which, by the 

d(»um8^**^migSble law in force for the time being in England or 
in England without Ireland, would be admissible in proof of any 
proolof sealorwgna^ particular in any Court of justice in England 
or Ireland, without proof of the seal or stamp 
or signature authenticating it, or of the judicial or official charac- 
ter claimed by the person by whom it purports to bo signed, the 
Court shall presume that such seal, stamp or signature is genuine, 
and that the person signing it held, at the time when he signed it, 
the judicial or official character which he claims, 

and the document shall be admissible for the same pnrpose 
for which it would be admissible iu England or Ireland, 

83. The Court shall presume that maps or plans purporting 

_ Dtion M to ® authority of Government 

uupt ofSiais mi4« we re so made, and are accurate ; but maps or 
liy ck>* plainffror the purposes of any cause must be 

vtuawnt prov^ be accurate. 

‘ Notes, 

XiHOtef ioap is a piwe ol evid^noe like other erideace and oan be of no eftct itt 
the bww « proof! Namin Singh Bog v, Nwendnmrain Bog 

(saw., f 
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The accuracy o£ a thakbust map must be presumed under tiiis section* 
Niamatootla Khadim emd another v, HimmaJt Alt Khadim and others (22 W., 
R, 619 ). 

See also the case of Junimjoy MulUch v, DwarTcanaih ^Mytec (I. L. R., 6 Cal., 
287 ; 4 C. L. R., 674) quoted on p. 11 ante. 

The fact that a survey map, made by the authority of the Government, has been 
annulled and superseded by an order of tiie Board of Revenue, and that a fresh 
survey has been taken, and a map made in accordance therewith, does not ahect the 
> presumption allowed under this section, as to the accuracy of the former survey map. 
JuggeMur Singh Roy and others v, Byconio Nath Dutt (6 C. L. R., 519 ; I. L. R., 6 
Cal., 822). 

Sfftwey officers having no jurisdiction to inquire into questions of title, a survey 
map is not direct evidence of title in the same way that a decree in a disputed cause 
is evidence of title, but it is direct evidence of possession at the time of the survey 
being made. Noho Coomar Doss and another v. Gobind Chunder Roy (9 C. L. R, 
306). 

Presumption as to 84. The Court BhaU presume the genu- 

collections of laws ineness of every book purporting to be printed 
and reports of deci- or published under the authority of the Qo- 
vernment of any country, and to contain any 
of the laws of that country, 

and of every book purporting to contain reports of decisions 
of the Courts of such country. 

86, The Court shall presume that every document purport- 
Presumption as to ing to be a power-of-attorney, and to have been 
powers-of-attorney. executed before, and authenticated by, a Notary 
Piiblic, or any Court, Judge, Magistrate, British Consul or Vice- 
Consul, or representative of Her Majesty or of the Government of 
India, was so executed and authenticated. 

86, The Court may presume that any document purport- 
Presamption aa to ing to he a certified copy of any judicial record 
certified copies of of any country not forming part of Her Majesty’s 
foreign judicial re- dominions is genuine and accurate, if the do- 
cument purports to be certified in any manner 
which is certified by anj^iepreaen^ive of Her Majesty or of the 
Government of India sGch country to be the manner 

commohly in iwe in that couht^ for the certification,^ co^es of 
judicial records. ^ 

87- The Court may presume that any boolT to which it 
Presumption as to n^ay refer for ^information On of puWic 

booiesj: maps and or general interest, and that any published. 

map or chart, the statements of which are 
35tlevant an4 which is produced for its iispection, was writfceh 
and published by the person, and at the time and place, by whpW 
or ait which it purports to have been written or published. 

may 


Court 

Pmuk#tiott & to 


presume that a message, for whr^ed 
fjpom a tel^raph office person to whoca 
such message purport? to be addr^sed^oif 
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ponds with a message delivered for transmission at the office 
from which the message purports to be sent ; but the Court shall 
not make any presumption as to the person by whom such message 
was delivered for transmission. 

Presumption as to ^ourt shall presume that every 

due execution &c. of document, called for and not produced after 
documents not pro- notice to produce, was attested, stamped and 

' executed in the manner required by law^^ 

90. Where any document, purporting or proved to thirty 
Presumption as to years old, is produced from any custody which 
documents thirty the Court in the particular case considers 
years old. proper, the Court may presume that the 

signature and every other part of such document, which purports 
to be in the handwriting, of any particular person, is in that 
personas handvvriting, and, in the case of a document executed 
or attested, that it was duly executed and attested by the persona 
by whom it purports to be executed and attested. 

Explanation , — Documents are said to be in proper custody 
if they are in the place in which, and under the care of the person 
with whom, they would naturally be ; but no custody is improper 
if it is proved to have had a legitimate origin, or if the circum- 
stances of the particular case are such as to render such an origin 
probable. 

This explanation applies also to section eighty-one. 


Illustrations. 


(a.) A has been in possession of landed property for a long time. He 
produces from his custody deeds relating to the land showing his titles to it. 

^ The custody is proper. * 

^ (6.) A produces deeds relating to Tifttftoa property of which he is the 

mortgagee. Tb^ mortgagor is iu pcssessioiC^ The custodyjs proper. 

reMing inlands in B’s posses- 
sion/ wtichweie deposited wiui mm by B for Ime duirody. The custody is 
proper. 


Notes. 


Should any reader he d^irovm hi learning what was the law before this seciaon 
came into fcffce, he wH find it in the following cases 4 W. B,, P. O., 

7S : 6 W. E., 82 ; 10 W. E, 1, ^7 ; 11 W. E, P. C., 36 ; 12 W. E, 90, 197, 472 ; 
18 W. E, 109 ; 17 W, E, 279, 346 1 18 W. E, 314, 386 ; 21 W. E, 19, P. C., 22, 130, 
279. ' ' I' ■ ' / ' . 

WheTe ik:^ document purported ffco be 4o years old, and a mohurHr swc^ to its 
having beeBm his custody as keeper of plaintiff’s records for the tinie of Ms service 
via : for* last 15 years, tlie ewehoe was held to show (if credible) thet ddeu. 
xq^t l^ '^bxne froxh the proper cxditody wlfMn'ihe meaning sectton to 
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POQuirfi no direct evidence of its genuineness. SkcowTe6 Singh dnd others r* Kylcish 

Ohmder*Mookefjee (21 W. R., 45). , , , , , . • • i. 

A document more than 30 years old, altho^h not requirmg to bo formally 
attested by the witnesses who attended at its execution, must be shown to ha'^ como 
from the custody of the person, who would have been the proper person to keep it. 
Thakoorpershad v. Munsamat Bashmutty Kooer, (24 W. R., 428). , . <. 

In a suit for recovery of lands claimed partly in virtue of rights obtained under 
a kobala and partly in virtue of rights purchased at a sale in execution of a decree, 
in which the Lower Appellate Court refused to recognise a statement inade befoi^ 
a Collector and recorded in the course of a mutation proceeding as a ‘‘ document 
under this Act ; //e/d by the High Court that a statement made before a Collector 
and Recorded by him as evidence in a mutation proceeding is a document entitled 
to be Msoeived as evidence under this section. Budree Lall vs. Bhoosee Khan (25 

See also the case of Khatter Chunder Moohetjea v. Khetter Paul Sreeterutno (I. L. 
R, 5 Cal., 886; 6 C.L.R, 199), cited under s. 65 (ante p. 55.) . , » 

In applying the presumption allowed by this section, the period of 80 years is 
to be reckoned, not from the date upon which the document is filed in Court, but from 
the date on which, it haviug been tendered in evidence, its genuineness or othervnse 
becomes the subject of proof — e. g. The pottah on which the plaintiffs relied was filed 
with the plaint on the 10th February 1877, it was not thirty years old then ; but, when 
the suit was heard on the 30th July following, it was 30 years old. Minu Sirkar v, 
Blmdoynath Boy and others (6 C. L. R, 135). 

The plaintiffs sued the defendants for enhancement of rent. The defendants 
resisted the claim, relying, inter aliOf on a mokurrari pottah executed 9th October 
1832. This pottah purported to bear the seal of one of the then maliks of the lands, 
and also purported to be signed on behalf of all the mahks by A. Held that, al- 
though the pottah might be an authentic document, it would not bind the maliks 
who did not affix their seals, nor those who claimed under them, unless it was shown 
that A had a special authority to sign the names of such maliks to it or a general 
authority to sign on their behalf documents of the same description as the pottah, and 
that until such proof was given, the document was not admissible in evidence. 
Held further, the fact that the pottah was more than 30 years old gave rise to the 
presumption that the signature at the foot of it was in the handwriting of A, and that 
the pottah was executed by him ; but that to make it evidence against the representa- 
tives of the maliks who had not executed it, the defendants should show that A had 
authority to sign their names. Uhilack Bai and others v, DolUal Bai and others 
(I. L. R 3 Cal., 557). 

No legal presumption can arise as to the genuineness of a document more than 
30 years old, merely upon proof that it was produced from the records of a Court 
in which it had been filed at some time previous. It must be shown that the docu- 
ment had been so filed in order to the adjudication of some question of which 
that Court had cognizance, and which had come under the cognizance of such Court. 
Ckidadhur Paul Chowdhry and others v. Bhyruh Chmder Bhutteharji and another. 
I. L. R, 6 Cal, §18). 

A Court is not bound to accept as genuine and valid a document upwards of 
80 years old, even though it be produced from proper custody. Before accepting 
such document as proof of title, the Court must satisfy itself that the person who 
purports to have afiSxed his signature to tiic document was a person who at that time 
was entitled to grant such a document. Uggra Kant Chowdhry and others v, Hurro 
Chmder Shickdar and others ( I. L, R, 6 Cal. 209). 

Although ancient documents are admissible in evidence on proof that they have 
been produced from proper custody, theii* value as evidence when admitted must 
depend in each case upon the corroboration derivable from external circumstances, e. g. 
from the documents* having been produced on previous occasions upon which they 
would naturally have been produced, if in existence at the time, or from acts having 
been done under them. Boikunt Nath Kundu and another v. Lukhun Mqyhi and 
others L. R, 426). 

See also the cases of Jaker All Chowdhry w. Raj Chunder AU 

Chowdhry v, Aukhil chmder Sen (10 0. L. R, 469) cited under s. 57 p. 11). 
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CHAPTER YI. 

Of the Exclusion of Oral by Documentary EviDEaicE. 

91. When the terms of a contract, or of a grant, or of any 
Evidence of terms disposition of property, have been reduced 

of oontracts, grants to the form of a document, and in all cases in 
and other dispositions which any matter is required by law to be 
f^of doc^me^*" reduced to the form of a document, no evi- 
dence shall be given in proof of the terrqi of 
such contract, grant or other disposition of property, or of such 
matter, except the document itself, or secondary evidence of its 
contents in cases in wliich secondary evidence is admissible under 
the provisions hereinbefore contained. 

Exception 1 . — When a public officer is required by law to 
be appointed in writing, and when it is shown that any particular 
person has acted as such officer, the writing by which he is ap- 
pointed need not bo proved. 

Exception 2. — Wills admitted to probate in British India 
may be proved by the probate. 

Explanation 1. — This section applies equally to cases in 
which the contracts, grants or dispositions of property, referred to 
are contained in one document, and to cases in which they are 
contained in more documents than one. 

Explanation 2. — Where there are more originals than one, 
one original only need be proved. 

Explanation 3. — The statement, in any document whatever, 
of a fact other than the facts referred to in this section, shall not 
preclude the admission of oral evidence as to the same fact. 

Illustrations^ 

(a.) If a contract be contained in several letters, all the letters in which 
it is contained must be proved. 

(J.) If a eontract is contained in a bill of exchange, the bill of exchange 
must be proved. 

(<j.) If a bill of exchange is drawn in a set of three, one pply need be 
proved. 

(d,) A contracts, in writing^ with B, for the delivery of ia<iigo upon 
certain terms* The contract mentions the fact that B had paid A the price 
of other indigo contracted for verbally on another occasion. 

Oral evidence is offered th^t no payment was made for the other indigo* 

The evidence is admissibly 

* ife.) A gives B receipt for napney paid by B. 

Ow evidence is offered of |he payment. " 

'I ' Tiotes* , ■; ■; ’ 

The wiprds in itsHos warn siibiilituted for ^*u»der the Indian SneoiSiaon 
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The foUowijag ftre o^b in which matters are required by law to be reduced to 
the forhf of -a document. . . , ^ » 

The depositions of witnesses in civil cases (see sections 182, 184, 185, X86, 187, 
189, and 190 of Act XIV of 1882.) 

The depositions of witnesses in criminal cases (see section 863, 864, 865, 860, 867, 
858, 869, and 860 of Act X ofl882.) 

Judgments decrees and sentences. 

Wills under the Acts X of 1865 and XXI of 1870 ; but nothing in this chapter 
contained must be taken to affect the provisions of Act X of 1865 as to the oonsl^d- 
tion of wills (vide s. 100 post). 

Contracts under s. 25 clauses 1 and 3 of Act IX of 1872. 

<!A.cknowledgments of liability under s. 19 of Act XV of 1877. 

Sales and exchanges of tangible immoveable property of value of one hundred 
rupees and upwards and of a reversion or other intangible thing (sections 64 and 118 
of Act IV of 1882). 

Mortgages where the principal money secured is one hundred rupees or upwards 
(s. 69 of the last mentioned Act). 

Leases of immoveable property from y^r to year, or for any term exceeding one 
year or reserving a yearly rent (s. 167 of the same Act). 

Gifts of immoveable property (s. 123 of the same Act). 

In a case of giving false evidence the English record written by the Magistrate 
was put in to prove what the accused had stated before him. The document was not 
interpreted to the accused in the language in which it was given, or which he unders- 
stood ; nor was it read over in accordance with the requirements of s. 339 of Act X of 
1872 in the presence of the person then accused: HeUy that the English record of 
the Magistrate was not legal evidence under this section of what the prisoner said 
before the Magistrate. Queen v, MiirtguU Dass (23 W. R., Cr., 28). 

ACT X OF 1872. ACT X OF 1882, 

389. As the evidence of each witness 360. As the evidence of each witness 
taken under s. 334, is complet- taken under s. 366 or a 367 

ed it shall be read over to the is completed, it shall be read over 

witness in the presence of the to liim in the presence of the 

accused person, if in attendance accused, if in attendance, or of his 

or of his agent when his personal pleader, if he appears by pleader, 

attendance is dispensed with and and shall if necessaiw be correcte4. 

he appears by agent, and shall if If the witness deny the correctness 

necessary be corrected. of any part of the evidence when 

If the witness deny the correctness the same is read oyer to him, the 

of the evidence when the same is Magistrate or Sessions Judge, may 

read over to liim, the Magis- instead of correcting the evidence 

trate or Sessions Judge may, make a memorandum thereon of 

instead of correcting the erideuce, the objection made to it by the 

a memorandum of the witness and shall add such 

objectioflkmade to it by the wit- remarks as he thinks necesSaiy. 

ness, and shall add such remarks If the evidence be taken down in a 

as he thinks necessary. language different from riiat in 

If the evidence be taken down in which it has been given and the 

a language different from that in witness does not understand the 

which it has been given, and the langus^e in which it is taken down, 

•witness does not understand the the evidence so taken down sJkau 

language in which it is taken be inte^reted to him in tiw 

down the witness may require language in which it was given, or 

his evidence, as taken down, to be in language which he undw- 

interjireted to him in the language stands, 

in which it was given or in a j?.— The change made is note- 

language which he understands. worthy. The Cowri is how 

to interpret the evi^noe 
witnesBinthe lapgt^e 
itwftsgivanorip 
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he understands whethei; the vit- 
nesB requires it or not. The law 
requires it. 

Failure to comply with the provisions of sections 182 and 183 of Act X of 
1877 in a judicial proceeding, is an informality which renders the deposition of a 
witness inadmissible in evidence on a charge laid against him of giving false evidence 
based on such deposition; and under this section no other evidence of such deposi- 
tion is admissible, Mnprm v, Mayadeh Qoanami (I. L. B., 6 Cal., 762; 8 C. L. R, 
292). 

See also thp case of Reg, v, Bai Ratan (10 Bom H. C. R., 166) quoted in the notes 
to s. 24 (ante p. 18). « 

Where the contents of a pottah are in any way in question, it is necessary to prove 
them by the production of the document; where this is nU the case, oral evidence 
of the pottah is admissible. Kedarnath Joardar and*J>th€r8 v, Shurfoonnissa Bibee 
(24 W. K., 426). 

Section 119 of the Code of Criminal Procedure not making it obligatory 
upon a police officer to reduce to writing any statements made to him during an 
investigation, neither that, nor this section render oral evidence of such statements 
inadmissible. If the statements be actually reduced to writing, the writing itself 
cannot be treated as part of the record or used as evidence, but may be used for the 
purpose of refreshing memory under section 159 of this Act. Consequently, the 
person making the statements may properly be questioned about them; and, with 
a view to impeach his credit, the Police officer himself, or any other person in whose 
hearing the statements were made, can be examined on the point under section 165 
of this Act. Queen vs, Uttamcha7id KapiircJtarid and others (11 Bom. H. C. R., 120). 

Receipts for sums paid in part liquidation of a bond hypothecating immoveable 
property must be registered under the provisions of s. 17 of Act VIII of 1871, to 
render them admissible as evidence under s. 49 of that Act. Under illu8tration(e) of 
this section, such payments may nevertheless be proved by parol evidence, which is not 
excluded owing to the inadmissibility of the documentary evidence. Dalijj Sing v, 
Durgaprashad (I, L. R., 1 All., 442). 

The document called a Sodi Razinama (whereby a party relinquishes his 
right of occupancy of land in his possession to his landlord, and requests the 
latter to register the land in the name of another party to whom it has been sold) 
is not a document of the kind mentioned in this section and therefore does not 
exclude the Courts from basing their findings upon other evidence, should any such 
exist. Venkatesa v. Sengoda (I. L. R., 2 Mad., 117). 

In 1876 accounts were stated between B and D, and a balance of Rs 800 
was found to be due from D to B. D gave B an instrument whereby he agreed to pay 
the amount of such balance in four annual instalments of Rs 200. B at the same 
time noted in his account book that such balance was payable in four instalments 
of Rs 200 yearly.” In July, 1879, B sued D upon such instrument for the balance 
of the first instcdment. The Oouiti trying this suit refused to receive such instru- 
ment in evidence on the ground that it was a promissory note and as such was im« 
properly stamped. Thereupon B applied for and obtained permission to withdraw 
the suit with liberty to bring a freaii one for the original debt. In October, 1879, 
B again sued D, claiming the balance of the first and second instalments, basing his 
upon the note x^e by hhn in his account book. He obtained a decree in 
this suit for the amount claimed by him. In 1880 B again sued D, claiming the 
amount of the third instalment, agayn basing his claim upon such note. 

ffeidi by Court that the agreement by I) to pay the balance found due 
from Mm to B on account stated between them in instalments ofRs. 200 annually 
could not be proved by the note i^ade W B in his account-book but could only be 
proved hy the promissory note. Bdparsi Das v, Bhikhan Das (I. L. R., S AIL, 717) 

A deed of partitioh was executed among three brothers 0, K, and 3, ou 
tbe March ^|d7 h^t was not i^gistei^ It recited that, some years previouidy 
tb Its date, a of the toill property, with the exception of three houses^ had 

bbm effect^, and it purported to divide these houses among the brothers* tna aMt 
C’s widow for the recov^ of the house which feU to C’s shore, 
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Held that) although the deed did not exclude secondary eyidence of the piu*Utiou 
of ilie family ^operty previously divided, yet it affected to dispose of the three houses 
bv way of p^ition made on the day of its execution, and theremre, seoondair evidence 
of its contents was inadmissible under this section, Kachubhai Bm GtUab Chand and 
another v. Kri»kncd>hai Kom Bahaji (L L. R., 2 Bom., 635). 

A offered to purchase certain property for Rs. 14,000 and to pay Rs. 1,000 as 
Ernest money. His offer was accepted, the Rs. 1,000 were paid as earnest money 
and an ordinary receipt for the same granted by B’s solicitors. B subsequently scdd 
that property to other persons and A brought a suit for specific performance. It was 
held by a Full Bench of the Bombay High Court that that receipt fell within cL (8) of 
s., 17 of Act YIII of 1671 and required registration and without reg^tration was in* 
admissible in evidence ; but that oral evidence of the payment was aamissible under 
(e) to this section. That cl. (3) of s. 17 of the Registration Act included 
within its scope a payment of a part of the consideration money as well as a payment 
of the whole of it. Waman Bam Chundra and othere v, Dhondiba Kriehnaji (I, L, 
R., 4 Bom., 122). 

H lent Rs. 85 to I) on a pledge of moveable property. D repaid H Rs. 40 ; and at 
the time of the repayment acknowledged orally that the balance of the debt, Rs. 45, was 
still due by him. It was agreed between the parties at the same time that D should 
give H a promissory note for such balance, and that such property should be returned 
to him. Accordingly D gave H a promissory note for Rs. 45, and the property was 
returned to him. H subsequently sued I) on such oral acknowledgment for Re. 45 
ignoring the promissory note, which being insufficiently stamped was not admissible in 
evidence. Held that the existence of the promissory note <lid not debar H from resort- 
ing to his original consideration nor exclude evidence of the oral acknowledgment 
of the debt. Hira Lall v, Datadin (I. L. R., 4 All., 135). 


92. When the terms of any such contract, grant or other 
Eiclusion of evi- disposition of property, or any matter required 


evi- 
dence of oral agree- 
ment. 


by law to be reduced to the form of a docu 
ment, have been proved according to the last 
section^ no evidence of any oral agreement or statement shall be 
admitted, as between the parties to any such instrument or their 
representatives in interest, for the purpose of contradicting, vary-, 
ing, adding to, or subtracting from, its terms: 

Proviso Q). — Any fact may be proved which would invalidate 
any document, or which w>’ould entitle any person to any decree, 
or order relating thereto ; such as fraud, intimidation, illegality, 
want of capacity in any contracting party want or failure of 
consideration^ or mistake in fact or law. 

igp Proviso (2). — The existence of any separate or^l agreement 
lEl to anj on which a document is silent, and which is not 

inconsistent with its terms, may be proy^. In considering 
whether or not this proviso applies, the Court shall have regard 
to the degree of formality of the document, 

JProvtsd (3). — The existence of any separate oral agreement, 
cohstiluting a eonditioh precedent to the attaching of any obliga? 
tion under such contract, grant or disposition of property, 'imy 

Proviso (4).-*-The existence of any distinct subsequent 
ag|#ment to reicin^ any su<di contract, grant or 
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position of property, Biay be proved, except in cases in whiqh eoch 
oontmcfci grant or disposition of property is by law required to be 
in writing or has been registered according to the law in force for 
the time being as to the registration of documents. 

Provisoes ), — Any usage or custom by which incidents not 
ex|»ressly mentioned in any contract are usually annexed to con- 
tracts of that description, may be proved; Provided that the 
annexing of such incident would not be repugnant to, Or incon- 
sistent with, fne express terms of the contract. 

PronsQ \6). — Any fact may be proved which show# in what 
manner the language of a docnment is related to existing facts, 

Illti^trations. 


(a.) A policy of insurance is effected on goods “in ships from Calcutta 
to London.” The goods are shipfied in a particular ship which is lost. 
The fact that that particular ship was orally excepted from the policy, cin- 
not be proved. 

(M A agrees absolutely in writing to pay B Bs. 1,000 on the first llaroh 

1878, The fact that, at the same time an oral agreement was made that the 
money should not be paid till the thirty-first Mai’ch, cannot be proved. 

(c.) An estate called * the Rampur tea estate* is sold by a deed which 
eontaios a. map of the property sold. The fact that land not included in 
the bad always been regarded as part of the estate and was meant to 
pass by the deed, cannot be proved. 

(/,) A enters into a written contract with B to work certain mines, the^ 
property of B, upon certain terms. A was induced to do so by a misrepresen- 
tation of B’s as to their value. This fact may be proved. 

(e.) A institutes a suit against B for the specific performance of a 
contract, and also prays that the contract may be reformed as to pne of its 
provirions, as that provision was inserted in it by mistake. A may prtve that 
such a mistake was made as would by law entitle him to have the contract 
reformed. 

(/.) A orders goods of B by a letter in which nothing is said as to the 
tjtoe of payment, and accepts the goods on delivery. B sues A for the 
price. A may show that the goods were supplied on credit for a term still 


A sells B a horse and verbally warrants him sound.., A gives B a 
w m thesowordss ‘Bought ef A a horse loifRs. 600.* Bmay proved 
ill warranty. 

(k) A hires lodgings of B; Und g^ves B a caM ofi%hichMtei«f 


‘ Rooms, Bs. 200 a A. may prove a 

were to iaeluae partial board. ■ 

A hires lodgings of B, for a year, and a regularhr stupid 
drrtn wp by an att^ is made Jt^weeu them. It is g&ht 6u the^^^M^^ 
ject qf bQiaid. A ifiay not prove thkt board was iniilided in 

A. applies lo B for a dett due to A ms^inr for 

money. B keeps the recriot and dDes not sand the mofiem In a suit for the 
fonoimt, Amay / f'' ^ 

. ■ 5 to 8«9fl<6 # 

h 8 f 5 »eiiingo£B ceitoiii cofttln^^jr. The wriiang » left 
A tipo® it-’ A in«y gbKW the bircilmetaaoei xmdiet whict ii wai 
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Not^. 

The word in italics in proviso (1) was substituted for ** by s, 8 of Act XVIII 
of 1872. 

If any student is curious to ascertain the cliangea made in the. law cf cwi* 
dence by this sectioii, he is referred to tbe following decisions; — 5 W. It, F. Jl, 
88 I 6 W, It, 111 ; 7 W. B., 884 ; 8 W. B, 339 ; 0 W. B, 261 ; 11 W. B, 46Q J U 
W. B,, 319 ; 18 W. Jfc., 268 ; and 19 W. B, 333. 

The following are the decisions upon tins section. 

Under this section, no oral evidence of any oral agreement is admissible to 
vary ..the terms of a hohfda^ which is on the face of it an unconditional sale. 
Mam DogHI Sen v» Radha Nath Sen (23 W. B,1C7). 

Banapa ahdBhetapa owed Venkan BhatKs. 1000. Haridas, the plaintiff 3undar- 
dass 8 brother, agreed to pay that sun) to Venkan Bhat. Banapa and Shetapa execu- 
ted a deed of sale of their property (mentioned therein) in favour of Haridas 
in lieu of the sum of Bs 1000 ; which they thus owed him, and gave him possession 
of the property. After Haridas’s death his brother sued for possession and the 
defendants set up a contemporaneous oral agreement that they were to rei>ay to 
Haridas that sum with Hs. 80 for liis trouble, by yearly insttslments of Bs. 125, 
and tMt they ijassed the deed of sale as a security for the repayment of the said 
amount of wliicli they had already repaid Rb 821 and had to pay only the balance, 
remcdnlng due ; and that, under these circumstances, the deed must not be conrf- 
dered ash sale but merely as a security for the repayment of money. It was held 
in Bpecial Appeal that, as the alleged agreement was wholly inconsistent ^th Ibe 
terms of the deed of sale, evidence to prove such agreement was excluded by this 
section. Banaj^a and another Svnndar Das Jogjivan Das (I. L. B., I'Bom., 
833). , 

This section prevents the admission of oral evidence for the purpose of con- 
tradicting or varying the terms of a contract, but does not prevent a party to a 
contract from showing that there was nO consideration, or that the consideration 
was different from that described in the contract. Where, therefore, a deed of sale 
described the consideration to be Rs 100 in ready cash received, but the evidence 
showed that the consideration was an old bond for Rs 63-12-0 and Rs 36-4-0 in 
cash, Held that there Was no real vamnee between the statement in the deed 
and the evidence as to consideration, having regard to the fact that it is custe- 
maiy in India, when a bond is given wholly or partially in ponsideralion of an 
existing debt, to desciibe the consideration as being ready money received”, 
Hukumchand v. HiroMl (I. L. B, 3 Bom., 159). 

Evidence cannot be admitted to prove a contemporaneous oral stipulation varying, 
adding to or subtracting from the terms of a written contract. ■ Evidence of the acta 
and conduct of the parties to a written contract is not admissible if tendered solely 
in support of an oral stipulation Mirying its tenps. Daipiodee Pa^ v, 

T^ridar and others (I. L. B, 5 Cal., 300 G.L, R., 410), 

The eaiie of Dakshman v, Qovinda Kanji and another^ (I. L. B, Bom., 

^94 Which was dtiidded t/., is interesting. The facts were t he f ollovring W 

TheRlaini^sued ^^^irecoyer possession of two houses and some lands wliich 1^ alleged 
Defendwts Nos. 1’ mid 2, hod sold and couteyed to him by a deed of sale dated the 
j6th August 1^7:4 but some of lyhibh he alleged they had sold to Hefendmit<’ Nos. 3 
. and f in pos^ 

. D^end^nts Nos. I and 2 contended {inter alia) that the Plaintiff had indneed 
them to execute the deed of sale ; that ^e original undcsratiinding between the 
Plaintiff .and themselyes was that, the Plaintiff should hold the properties as secini^ 
for the sums advanced by him and, that the pla^ti^ g^e a )^ttan agreement to 
defendants by which he undertook to pay ti) the defendants |Ks. 200 a yem? .pehah^ 
the event of his failing to observe the agrcemi^^^that ih pursuance 

61^. understand and agreement} the plafii^Sff did not take possession of any p^rt of 
OT Jime 1876, wh®n an account was made up between them 
^d ploinW, and, in aocordance with tbe settimnent tiien said 

defendimts made over to the plaintffT temporary |>ossesBion of certain,^ 
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in lull satisfaction of the balance due to the plaintifP. 

DefendcuitB Kos« 8 and 4 set up their ownership. 

The counter-agreement set up by the defendants being unregistered was inad- 
txdssible in evidence. 

The cases of Bdtiapa. v. Sundar Das and Daimodee. Path v. Kaim Taridar 
before mentioned were cited in the course of argument. MelviU^ «/., hdd that a party, 
whether plaintiff or defendant, who sets up a contemporaneous orai agreement as show- 
ing that an apparent sale was really a mortgage, sliould not l)e permitted to start his 
case by offering direct i>arol evidence of such oral agreement ; but if it appear, clearly 
and immistakeably, from the conduct of the xjarties, that the transaction has been 
treated by them as a mortgage, the Court will give effect to it as a mortgage and not as 
a sale, and therefore if it be necessary to asceitain wliat were the terms dt the 
mortgage, the Court will for that purj>o8e allow j>arol evidence to be given of the ongi- 
ual oral agreement. 

Daimodee Paik r. Kaim Taridar (cited above) dissented from and the F* B. 
ruling in 5 W. R., 68 followed. 

Although x>arol evidence %vill not be admitted to prove directly that 
simultaneously with the execution of a <leed of sale there was an oral agreement by 
way of defeasance, yet the Court will look to the subsequent conduct of the parties 
and if it clearly apjiears from such conduct that the apparent vendee treat^ the 
transaction as one of mortgage, the Court will give effect to it as a mortgage and 
nothing more. 

It is a mistake to reject evidence of the conduct of parties to a written contract 
on the ground that it is only an indication of an unexpressed unwTitten contract 
between them. Conduct is, no doubt, evidence of the agreement out of which it 
arose j but it may very much more. In many cases it may amount to an estoppeL 
In such a case it is clear that evideiic.e of conduct would be strictly admissible under 
Sec. 115 and even when c^mduct falls shoi't of a legal estoppel, there is nothing in the 
Evidence Act which prevents it from l^eing taken into consideration. 

Courts of Equity in England will always allow a party (whether plaintiff or de- 
fendant) to show that an assignment of an estate, which is, on the face of it, an 
absolute conveyance, was intended to be nothing more than a security for debt, and 
they will not only look to the conduct of the j>artie8, but yvdll admit mere parol evi- 
dence to show or explain the real intention and |>urpose of the parties at the time. 
The exercise of this remedial jurisdiction is justified on two grounds vise* part- 
performance and fraud. 

The Courts in India are not precluded by the Indian Evidence Act from exercising 
a similar jurisdiction. The rule, of estoppel, as laid down in section 115, covers the 
whole ground covered by the theory of x>art*performance. That section does not say 
that, in order to constitute an estoppel) the acts, which a person has been induced to do, 
must have been prejudicial to his own interest. The terms are sufficiently wide to 
meet the case of a grantor who has simply been allowed to remain in possesion, on the 
unWstanding and belief tliat the transaction was one of mortgage and thus every 
mstanoe of what the Englisli Courts call part- performance woulc^be brought within 
the Indton rule of estoppeL But the ground upon which this jurisdiction of the 
Courts in India may, most saftdy, l>e rested, is the obligation wliitsh lies on them to 
prevent fraud. The Courts will not allow a rule or even a etatu^ which passed 
to suppress fraud, to be the most effectual encouragement to it, an4 
England, the Courts, for the purpose of preventing fraud, ^ave ey^nin #ome W 
aside the common law rules of evidence and the Statute of Fi’au^. The Courts, in 
India have the same justification Mn dealing similarly with thp obiiOcles in^rposed 
by the Indian Evidence Act. la thus m^ifying the rules laid down by this section 
and the preening one, the Courts will not be acting in opposition to the intention of 
the Legiala^re, which by enacting tlie provisions of s. 26 cl. (c) of the Specific Relief 
an intention to relax the rules of the Indian Evidence Act so be to bring 

intC oonfonnity^;^^ pj4etice v<^ the English Courts of Chimcery. 

“ Wliere a pla&tiff seeks 8p|isific performance of a contract in wiitii^,io which 
the defendant sets up a variati(||i, the plaintiff cannot obtain the . jeenormanoe 
soughi^ exi^pt fdth the variation |o set up, in the following eases finter 
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(e) where the defendant, knowing the terms of the contract and understanding its 
effect, has entered into it relying upon some misrepresentation by the plaintiff or 
upon Bovm stipulation on the plaintiff's part, which adds to the contract, hut whi<^ he 
rrfmes to fulfil. 

The words in italics Pontifcx, J. J., in the case of CtiUs v. Brown (I .L. ,R., d Cal, 
336), understood to mean some condition in favour of the defendant agreed to by the 
plaintiff which he refuses to fulfil. 

In the case of Haslax Khand v, JMa Premaji, printed in the foot note (I. L* 
B., 4 Bom., 609). Wesiropp, €. J., and Melvill, J,, held, “ In such cases as the 
present, where one party alleges a transaction to be a mortgage and the other 
alleges it to be a sale the question which presents itself for consideration is, whether 
or not there continued to be a debt from the latter to the former.” 

The case of Cutts v. Brown, to wliich passing allusion has already been made, 
should be read side by side with the foregoing decisions of the Bombay High C^urt. 
In that case tlie plainfiffs sued for specific peiforaianco of an agreement in writing, 
which set forth, inter alia, that the defendants had agieed to sell, &c., “under certain 
conditions as agreed ujion.” Only one defendant apxieared and stated that he and 
his wife had agreed to sell the share in the house to the plaintiffs subject to certain 
terms and conditions as agreed to >>etween them for the sum of Rs. 6200. Those 
terms were that upon the execution of the conveyance of the share by the defendants 
in favour of the plaintiffs, the plaintifis should execute a lease of the share in 
favour of the defendants for the period of three years at the yearly rent 
of Rs, 720 ; that the defendants should remain in occupation of the share for the 
period mentioned ; and that, at the expiration thereof, the plaintiffs should sell back 
the share to the defendants for the same sum of Rs. 6,200, if they wished them to 
do so. The reason, why these conditions were agreed upon, was the first defendant 
stated that he and his wife bad no intention to sell the share, but only to mortgage 
it ; that they were advised that they had no power to mortgage ; and that therefore 
the sale, lease and repurchase were arranged. He also stated the agreement to sell the 
ope fourth share for Rs. 6000 and that the terms and conditions mentioned had not 
been performed and contended that the plaintiffs were not entitled to specific perfor- 
mance of the agreement without themselves carrying out their part of the contract, 
Held that parol evidence was admissible to show what was meant by the clause 
“ certain conditions as agreed upon ” Pontifex, held that the agreement set up in the 
written statement fell within proviso (1) of this section. For if the plaintiffs really 
agreed verbally to the conditions alleged by the defendants it would be a fraud on 
their part to insist on i)erformance of the written agreement without at the same 
time securing to the defendants the performance of the other conditions which they 
had promised. He also thought that, according to the authorities, the agreement 
set up in the written statement fell within i)roviso (2) of this section ; that, if true, 
the oral agreements alleged are separate to and not inconsistent with the terms of 
the written agreement, just in the same way, as he thought, it would be still open to 
prove that what is ostensibly a conveyance was in fact intended to be a mortgage. 
Moreover it is of the essence of specific performance that, except under special cir- 
cumstances, part only of an agreement ought not to be decreed to be performed. The 
17th section of the Specific Relief Act recognised this principle ; and the 22ad section 
gives the Gonrt complete discretion. Indeed the 26th section of that Act was in his 
opinion enacted to meet this very case, which, as he read it, fell within Cl. (c) of that 
sjetion. Oarth, <7. J., held that the defendant ought to be allowed to show if he can 
that the words in the contract “ under cerhiin conditions ” refer to conditions out- 
side contract, and not to those contained in it. There was nothing in the con- 
tract itself to show that the conditions so referred to are those which are mentioned 
in it, and if the conditions were in fact made orally and the contract was expressly 
^rnade subject to those conditions, it seemed clear to him that they were not incon- 
sistent with it. It was not necessary that the whole agreement should be in writing; 
and if, upon the face of that pai*t of it which was in writing, it appeared that there 
were other conditions, oral or otherwise, which go to make up the entire ophttaef^ 
there is no reason why those conditions if made orally should not be orally prov^. . 
/he rule laid down in this section applies only whore, upon the face of wiitteh 
contract appears to contain the whole contract. Ho agreed with 
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«. M of the S{>ecific Relief Aci Wad intended to l^rotide fot Jiifit etioU ^ as tJie 
preeetii He thought that proviso (1 ) of this section was not intended to applj^ to a ease 
Where the contract itself being vali<i, one of the parties wished to tnake an ilfliprof)er 
use of it ; and lastly that proviso (2) of this section did not apply to this case, because 
the additional terms did vary and were inconsistent with the principal contract. 

S. 17 of the Specific Relief Act enacts “ tThe Court shall not direct the specific 
performance of a part of a contract except in cases coming under One or other of 
the three last preceding sections” (14, 15, and 16). 

S. 22 of the Specific Relief Act gives the Court a discretion (sound and reason* 
abl^, guided by judicial principles and capable of correction by a Court of Appeal) 
not to deci’ce specific performance in the cases following. 

I. Where the circumstances under which the contract is made are as to give 
the plaintifif an unfair advantage over the defendant, though there may be no fraud or 
mis*reporesentation on the plaiutifiTs part* 

II. Where the performance of the contract would involvd some hardship on the 
defendant which he did not foresee, whereas its uon>performance would involve no 
such hardship on the plaintiff. 

It also gives the Court a discretion to decree specific performance 

Where the plaintiff has done substantial acts or suffered losses in consequened 
of a contract capable of specific performance. 

In the case of Soopromonian Setty and (Hhera v. F. W. and others (L L. 

IV, 6 Cal., 71 ; 4 C. L. R., 377) Wilson^ J., was inclined to think that cl. 2 of s. 23fi 
tA the Contract Act must be read subject to this section of the Hvidence Act, and 
^at if* on the face of a written contract, an agent appears to be persozially liable, 
he could not escape liability by any disclosure of his principal's name apart from the 
document. 

In a suit upon a kistbundi bond the defendants pleaded that the debt had been 
liquidated from the usufruct of certain property which, by an oral agreement entered 
into at the time of the execution of the bond, had been assigned by them to the 
plaintiffs for that puipose. The assignment having been proved, the Court of first 
instance, without further enquiry dismissed the plaintiff’s suit. Tbs District Judge, 
however, reversed the order of that Court, on the ground that under this section, 
evidence of the alleged oral agreement was inadmissible, it being a contemporE- 
neous agreement, varying and to some extent ocsitrsidictmg the terms of the 
kistbun(U bond* On appeal it was kdd that the allegation of the defendants 
. amounted merely to a plea of payment, and tliat this section was not a bar to an 
enquiry ae to the foundation of such a plea ; and the case was accordingly lemanded 
for an en^uiiy to be made as to whether tlie whole or any portion of the kistbundi 
money had been liquidated from the profits of the lands astigned. Govin^roshad 
Moy Chmdkry cmd others r, Anmda Chunder Chowdhry and others (4 C* L. E., 274.) 

In a suit upon a hath chitta the Court having regard to the informal nature of 

document sued upcm, allowed evidence to be given of a verbal a^eexhent to 
r^ay the amount acknowledged with interest, no mention having heen made as to 
interest in the hath chitta itself. Umsk Chunder Bamm v. Mohini Mohm Jhs 
$ C* L. R., 301.) 

In the years 1870 and 1373 A drew certain Mils of eotohange upon whieh 
were accepted by B, for the accogimodation of A, and endorsed by A to the Bank 
of Bengal. In May 1876, A by letter agroed to execute a mortgage cl a certidn 
portion of his property, consisting of e share in a Privy Council decree, to E ; and 
in the interval to hold such property at the disposal of B, his suocttBsora imd 
In tbe month of June 1376} A became unable to meet his liabilities, afid, in the 
of August following, executed a conveyanee of all hta Mper^ th tixe Official 
^UStee npon trust for the ben^t of A’s creditors. The Bonk aseented to and 
exoontied, this deed after it had i>een assented to and executed by some of the nthhv 
a*e$tor«. The (lead did not contain a# conq^odtiou with or release 1^ the 
tors, nor on their imrt not to sae A. In a sfiit by the Bank ageikst B 

thid B was hot precluded by the proviski^ pi 0 ^ 

o| the Ci^nirad^^A^^ thi^seothm from pleading that ha was aa 

Bank^ Bmyed (X, U E., 3 Gal., 17 A) 
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M, the manager of an Indigo Concern appointed under b, ^43, AdS Vllt 6^ 
by a deed dated the 5st February 1878, in which the owners of the Cohoera 
joined, which Was duly registered and made with the Court’s sanction, mwt- 
gaged the concern, and pledged and assigned the season’s crop to A and B, who 
were pardanashins to secure repayment of a large sum of money, consisting partlj 
of the balance of previous loans from the husband of A and B, and partly of a hew 
loan to the extent of what was described in the deed as the estimated outlay of the 
season. The deed provided that A and B should have a first charge on the Indigo 
to be manufactured in tlie season in res]>ect of the moneys secured thereby j that 
the Indigo should be sold subject to A’s and B’s direction ; that, until the debt wsw 
paid, M should have no power to transfer, sell or mortgage the properties thereby 
mortgaged, pledged and assigned, or in w^ay to deal with the sale proceeds of the 
manufactured indigo ; and that A and B should have full power to arrange for the 
appointment and dismissal of the servants of the concern, and for its better manage- 
ment. Previously to this, namely in October 1 872, M had, in pursuance of hiS letter 
of appointment, filed an estimate for the season’s outlay, largely exceeding the sum 
mentioned in the deed as the estimated outlay, and alleged that, at the time of 
executing the mortgage deed, he had informed C, who was the general manager of 
A and B, and, as such w'as the only medium of communication between M and 
A and B, that further advances would be necessary. According to J^I’s account, C 
told him that A and B^were unable to make further advances and that he could, if 
they were needed, obtain them on the usual terms from the plaintifts, who were 
indigo-brokers. In previous years, during the lifetime of the husband of A and B, 
who had held similar mortgages of the concern and of the crop in those year’s to 
secure advances made by him, such advances had, with the mortgagee’s knowledge, 
been supplemented by loans obtained from the plaintiffs on the security of a first 
charge upon the crop to the extent of such loans. And it w’as alleged by M that it 
was, upon the understanding that the same course was to be followed in the present 
instance, that the mortgage deed to A and B was executed. 

. The moneys advanced by the latter were wholly expended by April, when H, 
without communicating wuth A and B, and with only the verbal sanctions of the 
Court, applied to the plaintiffs for money, and on the 26th 'April, the plaintiffB 
wrote to M, that they -would make advances to the extent of Ks. 60,000 upon his 
assigning to them and giving them a first charge on the first 250 maunds of in^o 
to be manufactured in the season, and they enclosed a form of assigumeht for M'ia 
signature, w^hich he duly sfgned and returned to the plaintiffs on the 3rd May. Ih 
September and October, M obtained further advances from the plaintiffs in respect of 
other indigo, giving them similar letters of assignment, of the moneys thus advanced 
by the plaintiffs Ks. 6,000 w^as paid to C for A and B, by a bill drawn upon the 
plaintiffs, about Ks. 7,000 was applied towards the expenditure of tlie following 
season, and the remainder was applied in the production of the then season’s indigo, 
and M stated that without it he could not have manufactured any indigo wliatever 
that season. The indigp, when manufactured, %va8 claimed by A and B under their 
mortgage, and their claim being resisted by M, who set up against them the pliuntitf s 
rights under the letters of assignment, A and B brought a suit to enforce the pro- 
visions of their mortgage deed, lu this suit the indigo was attached before judgment 
and sent to Calcutta for sale. The plaintiffs now sued A, B and M and the holders of 
the pale proceeds to establish their first charge in respect of their advances to M upon 
360 majinds of the indigo on the strength of their letters of assignment, Hdd per 
OaHhf €, Phear and Maephersony /. J., that the alleged oml agreement between 
C and M ae to obtaining loans, if necessary, from tlie plaintiffs and giving them n 
first charge on the season's Indigo in respect of such loans in direct contratea- 
ti<m «^d de^sance of the mortgage deed to A and B, and was, therefore, inadinin- 
sible in evidence under this section., Moran and otlim v, MiUu Bihee^ arid 
(I. L. E, 2 Oal, 68). . 

jPaintiff having sued for arrears of rent payable under a kabuliat in Jil 

a share of font villages, the defendant pleaded that he had been put in posseSeioii erf 
one only of Ae four leased to him and that, therefore, he was not liabje^o^ihe 
claim. Parol evidence waS admitt^ to show that, at the time the 
granted, it had been agreed between the plaintiff and defendant, the tiUe of tim 
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under dispute, that the whole rent payable under the kabuliat should be pay- 
able in respect of such of the villages as should actually come into the defendant’s 
possession. Hdd that such parol evidence was rightly admitted under provisoes (2) 
and (3) of this section, there being no stipulation in the lease that the defendant 
should only pay rent on being put completely into possession, and that, although 
payment of rent is not ordinarily enforced unless the lessor puts the lessee into 
possession, it was quite competent to the parties to waive snch privilege RarM^horc 
LaU V, Nundram (4 C. L. R., 100). 

It was agreed between the Bank of Bengal at Calcutta and Cohen & Co., who 
carried on business there, that the Branch of the Bank at Cawnpore should discount 
bills to a certain extent drawn by A. M. Cohen, who carried on business at Calcutta 
on Cohen & Co. against goods to be consigned by rail to Cohen «£? Co., and the railway 
receipts fi^r such consignments should be forwarded to Cohen & Co. through the 
Cawnpore Branch of the Bank. A. M. Cohen accordingly drew a bill on C \ Co. 
payable 21 days after date, which the Cawnpore Branch of the Bank discounted, 
receiving the railway receipt for certain goods consigned to C. and Co. C. & Oo., 
having accepted this bill, the Bank handed over the railway receipt to them. In a 
suit by the Bank against Cohen, on the bill, the latter set up as a defence that the 
bill had been discounted by the Bank on the oral understanding that the railway 
rweipt was not to be transferred to C. & Co. until they had paid the amount of the 
bill and that the Bank bad, by the breach of this condition, determined the defen- 
dant’s liability. Held by Straight, {SpanMe, dissenting) that evidence of this 
orid understanding was not admissible even under proviso (3) of tjiis section. Coken 
V. Bank of Bengal (I. L. R., 2 All, 598). 

In a suit to recover the balance of the purchase money of certain property sold 
by the^ plaintiff and made over to the defendants, such balance being secured by 
a kistibundi, by which it was agreed that on default being made in the payment 
of any one instalment the whole amount should become due, the defendant pleaded 
in defence that, at the time of making the kistibundi, a verbal agreement was enter- 
ed into with the plaintiff, to the effect that the obligation to pay the instalments 
should not^be put into force until the plaintiff had paid a third party a debt charged 
on the property con\;eyed, which debt was unpaid at the time of the bringing of this 
suit. Held that oral evidence of such agreement was not admissible under proviso 
(3) of this section ; that proviso being intended to introduce the rule of English law 
that until the condition precedent is performed, and the contract made binding 
there is, in fact, no binding written agreement at all— and therefore not applicable 
to a case where the written agreement had been actually performed to a large extent 
Hdd also, that the true meaning of the words ‘‘any obligation, ”in the proviso in 
question, is any obligation whatever under the contraict and not some particular 
obligation which the contract may contain. Jugtanund Mimr v, Nergkan Singh 
and another (I. L. R., 6 Cal, 433 ; 7 C. L. R., 847). 

A, by a deed of sale absolute on its face, transferred certain land to B for the" 
sum of !l^. 879. A alleged that, at the time the transaction was entered into, it was 
understood and orally agreed that the sale was merely by way of security for the 
payment of Bs. 400 due to a third party, C., under a compromise made by A with C 
for the satisfaction of a decree for Rs. 882, which the latter held against A ; and that 
it was, at the same time, orally agreed between . A and B that on the payment of the 
money by A to 0, the deed of sale should be delivered to A. Subsequently A brought 
a suit against B for the return of the kobala allegitig that the whole of the money had 
been paid to C. IMd that provisos (8) and (4) of section prevented the admission of 
evidence of the oral agreement to contradict the deed of sale which had admittedly 
been contemporaneopa. Ramdoyod Bajpie v. Heera Lall Paray (3 C. L. R., 886). 

In Umedmal Motiram v. Davu Un Bhondiba (I. L. R., 2 Bom., 547) the facts 
were as lollowd ; 1) sold a house to P and executed a deed of conv^anoe wbioh 
was duly rs^fiStered. The purch|se n^ey was never paid by P, whocou- 
a^uently nav^^ obtained possession. Bnortly after the conveyance had been regis- 
imredj P tl^ endorsement therepn to the effect that it was 

return^l^nw P nnable to j^y the purchase money. The right title a^d iu- 
t^st P ^ house were subse(|uently attached and sold under a decree obtained , 
' the plaintiff whQ| became the purchaser and sued D for possesion. 
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It was TM (inter alia) that the endorsement on the conveyance could not affect the 
property ; that the conveyance, by D to P having been registered, no agreement to 
rescind it could be proved under proviso (4) of this section. 

A registered lease, renewable at the former rent, at the expiration of the period 
fixed thereby, having been granted, it appeared that the lessors were entitled to a 
six annas share only, instead of to the whole property leased. It was alleged by the 
lessee that it was then verbally arranged that the rent should be reduced in propor- 
tion to the interest of the lessors. On the expiration of the term the lessee sued, for 
specific performance of the contract, as modified, for renewal of the lease of the six 
annas. Held that evidence of the parol variation of the contract was not admissible 
under proviso (4) of the section, and that the plaintiff was not entitled to the relief 
sought. Dwarha Nath Chattopadkya and another t\ Bhoyohan Panda and othei^a 
(7 C. L. R., 577.) 

The obligors of a bond for the payment of money, describing themselves as “Sons 
of R Zemindar and pattidar, resident of Mouza S,” hypothecated as collateral security 
for such payment “ their one biswa five biswansi share.” Jfeldy in a suit on the bond 
to enforce a charge on the one biswa five biswansi share of the obligors in Mouza S, 
that, under proviso (6) of this section and section 95 post, evidence might be given 
to show that the obligors hypothecated by the bond their share in Mouza S. 
RamloU v, Harrison (I. L. R., 2 All., 832.) 


Exclusion of evid- 
ence to explain or 
amend ambiguous do- 
cument. 


93. When the language used in a do- 
cument is, on its face ambiguous or defective 
evidence may not be given of facts which would 
show its meaning or supply its defects. 


Illustrations, 

(a.) A agrees, in writing, to sell a horse to B for Rs. 1000, or Rs. 1,600 
* Evidence cannot be given to show which price was to be given. 

(6.) A deed contains blanks. Evidence cannot be given of facts which 
would show how they were meant to be- filled. 


Notes. 

Under the^ Contract Act, s. 29, an agreement is void if its meaning is not certain 
and under this section of the Evidence Act, where the language of a deed is on its 
face, ambiguous or defective, no evidence can bo given to make it certain. Heqjit v. 
Pitambar(L L. R., 1. All. 275.) 

94. When language used in a document 
is plain in itself, and when it applies accurate- 
ly to existing facts, evidence may not bef given 
to show that it was not meant to apply to such 
facts. 

Illustrations. 

A sells to B, by deed, an estate at Rampur containing 100 bighas, A 
has an estate at Rampur containing 100 bighas. Evidence may not be given 
of the fact that the estate meant to be sold was one situated at a different 
place and of a different size. 

Evidence as to do. . When language used in a document 

cumefit unmeaning in IS plain m itself, but IS unmeaning m refer-^ 
reference to existiug ence to existing facts, evidence may be giveii 
to show that it was used in a peoulia? s^se* 


Exclusion of evid- 
ence against applica- 
tion of document to 
existing facts. 



09 W9 sx0ift70ioK or 0B4I. QT pociTMmm mpaasTcs. 


Illustrations. 

A sells to B, by deed, my house in Calcutta. A had no house in Calcutta 
hut it appears that he had a house at Howrah, of which B had been in 
possession sinoe the execution of the deed. 

These facts may be proved to show that the deed i elates to the house 

at Bowrah, 

Notes. 

Where the widow of a certaia perfeon, whoso share lu aa estate had been sold 
In execution of a decree and purchased by the dctieehoidei, sought to guard the shate 
from the effects of the sale by pleadiajj^/af/y th.it the sile ceitihcate did not coirectly 
describe the shaie in suit, and stcondh/ thii her ItusbaiuVs shaie had been conveyed 
away to her at a peiiod long anteiioi to the sile and the Lower Court ruled that the 
sale certificate was inoperative, paiily becauso lu peniuttiiig it be inaccurately 
framed, the decreeholdei miy have intended to dc d tiauduleutly, and partly because 
extraneous evidence of the sale could not be leteived JlJdti by the High Couit 
that though the establibhinent of fi and on the part of the decreeholdei would pre- 
vent his lecovermg anything, the oxistcuce of fiaud in his deabnga had not been 
found as a fact in this case at d could not be assumed , and that vhere a sale cer- 
tificate was accurate as to any part of the ilesciiption of the subject of sale, and could 
be used to identify it, with tlio assist uice ot (xtiiuoous e\ideuce, such evidence 
could be received undei this section to show w h ib \\ is intended to be dealt with. 
Muisamat Maleehan and otha 9 1 Mu'^'ynnof Jiaseeda and others (25 W, 11 , 401). 

See also the case Jiarnson {I L 11, 2 all, 832) cited under s. 92 

(antep. 79)# 


96, When the facts aio such that the language used might 

Evitooe aa to ap. “PPl'' *? “"T 


plication of language 
which can apply to 
one only of several 
persons. 


not have been meant to apply to more than one, 
of several persons or things, evidence may be 
given of facts which show which of those 
persons or things it was intended to apply to. 


Illustrations 

(a.) A agrees to sell to B, for 1,000 my wlute horse. A has two 
white horses. Evidence may be given of facts which show which of them 
was meant. 

(h.) A agrees to accompany B to Tlai laralmd. Evidence may be given 
of tacts showing whcthei Hviidaiabad m tlie Dokkhau or Uaidarabad in 
Sindh was meant. 

Evidence as to ap- 
plication of language 
to one of two sets of 
facts to neither of 
which the whole cor- 
rectly appUea 


A to sell to B lancKat X, in the occupation of T. A has 

laud at A, iM»t in the ocefipatiem ot Y, and he has land in the oeouna-^ 
itoti of y, imt It not at X. jKvidenoe may be given of facts showing which 
he i 


97# When the language used applies 
partly to one set of existing facts, and partly to 
another set of existing facts, but the whole of it 
does uof apply coriectly to either, evidence may 
be given to show to which of the two it was 
meant ^ apply. 

Illustration. 
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98. Eridenoe may be given to show the meaning of illegible 
Evidence as tomean- o*” “0*^ commonly intelligible cha tacters, of 
ing of illegible cha- foreign, obsolete, technical, local, and provincial 
racters, &. expresJsions, of abbr€>viations and of words used 

in a peculiar seuse. 

llluatratiom. 

A, a sculptor, agrees to sell to B, all my mods.” A bna both models aud 
modelling tools. Evidence may be given to show which he meant to sell. 

Notes. 


In ti suit to recover possession of imtnoveablo property under a grant frotn the 
llajaU of P, on the ground that the grant was prior in time to the grant from the 
same grantor, under which the defendants jjrofessed to hold, it was found that the 
plaintiffs’ grant was dated 25 Falgoon in the year 16.” 

Eddy that the meaning of the words “ in the year 16 might be shown by 
reference to another grant signed by the same person from which it appeared that 
the year 37” meant tlie 87th year of the Uajah of P, and that it corresponded with 
1186 B, S. EqUiitoMe Coal Company Ld. v. Oonesk Chunder Bancrjce and (9 

C. L. R., 276.) 

Who may give evi- , 99 * Persons who are not parties to a 

denec of agreement docuiiieui, or tbeir representatives in interest, 
vai-ying terms of do< may give evidence of any facts tending to show 
cument. ^ Contemporaneous agreement varying tlie 

terms of the document. 

Illustrations, 

A and B make a contract in writing that B shall sell A certain cotton 
to be paid for on delivery. At the same time tbey make an ornl agreement, 
that three months^ credit sliall he given to A. This could not be shown as 
between A and B, but it might be shown by 0, if it affected his interests. 

Saving of provkious , , 100 - Nothing in this chiipter contained 
of Indian Succession sball be taken to atiect any ot the provisions of 
Act relating to wilk. tho Indian Succession Act (X of 1865) as to 
tbe construction of wills. 

Note. 

The provisions as to the construction of wills will be found in Part XI (sections 
61 to 98 boUi inclusive). 


PART III. 

Peoduction and Efeect of Evidence. 

CHAPTER VII. 

Of the Bdbden of Pboof. 

101.' Whoever desires any Court to give judgment as to 
Burden of *oof liaWUty dependent oa the 

existence of facts which he asserfeij^iust pveve 
that those facts eatist. - 
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When a person is bound to prove the existence of any fact, 
it is said that the burden of proof lies on that person. 

Illustrations- 

(a-) A desires a Court to give judgment that B shall be punished for 
a crime which A says B has committed. 

A must prove that B has committed the crime. 

(ft.) A desires a Court to give ju-lgraeiit that he is entitled to certain 
land in the possession of B, by reason of facts whicli he asserts and which B 
denies, to be true, 

A must prove the existence of tliose facts. 

JS'otcs. 

In 1862 plaintifigot a decree in a resumption suit against defendant’s predecessor, 
declaring hia right to assess certain lands. 

In 1874 he brought a suit for assessment of the same lands, and, the question of 
jurisdiction having been raised, one of the issues framed was, “ Whether the resumed 
lakhiraj was of date anterior to the permanent settlement." Bdd, that it did not 
lie on the plaiutiflP to show that the Civil Court had jurisdiction to entertain the suit, 
by proving that the grant had been made since the permanent settlement ; but that 
it lay on the defendant to show that it had not, becau.se (1) the affirmative of the 
issue was asserted by the defeudaut"and becau.so (2) the terms of the lakhiraj grant 
under which the defendant claimed would be more within his knowledge than within 
that of the plaintiff. 

In such cases, if any presumption were to be made as regards jurisdiction, it 
would be in favour of the ordinary and general tribunals of the country, to the exclu- 
sion of any special jurisdiction to be exercised under a i>articular Statute by the 
Collector, Ilira Lall Paramanich and others v, Parikunnma Psebee (1 C. Ii. H., 596 ; 
I.L.R., 8 Cal, 501). '-.I., # 

A widow brought a suit claiming administral^pn to the estate and j^^cts of her 
deceased husband as his only legal personSil represSatative, against a cav^or claiming 
the whole family property as an undivided second cousin oi tl^e deceased, autbsole 
fiiirviviiig member of the family. The widOw asserted a diviaibh aiid - that the whole 
property of |;he deceased had been self-acquired by his father. Tb^ Court ofv4rst 
instance found against division and agaiu>t self-acquisition, lay ing the burtJSeh of 
proof of each question entirely on the party asserting the facta. On appeal it was coii- 
tended for the appellant (the plaintift) that the onus on plaintiff w^as sufficiently dis 
charged when it was shown that the two branches of the family were trading 
eeparately, and that certain items of property were acquired in the names of mem- 
bers of the branch of the family to which plaintiff’s husband belonged ; that then it 
rested with the other side to show that there were joint funds fibm which the pur- 
ebaees could have been made. 

Meld, in accordance with the view of the J udicial Committee of the Privy 
Council in Mharm Mas Pandey v. Mussamat Soondri Mibiah (3 Moo. I. A., 229 ; 5 
W. R. P* C., 89) and the observations of Couch, C. J,, in Taruch Ckunder Totadar r. 
Joodhesteer Chunder Koondoo (19 W. U,. 178^ that such a contention could not be 
niaiotained. VidavaUiv. Narayaka, (I. L. E., 2 Mad., 19). 

In a suit to recover arrears oBrent under a ^buliafc, the defendant who had paid 
rent for upwards of 4 or 5 years/ pleaded that he had obtained possession of portion 
only of the lands demised. MM> thsX the onus was upon the defendant, 
M 9 ^S^ M(^herj^ s?* Sri0mr DebWrhaUajc {IQ C.li.U f bbb.) 

m proof ina salt or proceeding Jieaon 

bur&B /that p|t8on who would fail if no 
ci at all i|ere given on either side. . ^ ^ ^ 
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IllustmtionB. 

(a.) A fcues B for land of which D is in possession, and which, as A 
asserts, was left to A by the will of 0, B’s father* 

If no evidence were given on either si le, B would be entitled to retain 
liis posseosion. 

Theieforc the bunlen of proof is on A. 

(h ) A sues B for money due on a bond. 

The exofutiou of the bond is adimlted, but 13 says that it was obtained 
by fraud, which A denies. 

Tf no evidence were given on either side, A would succeed, as the bond 
is not disputed and the fraud is not proved. 

Therefore the burden of proof is on B. 

103. Tho burden of proof as to any particular fact lies ou 
Buuluu of pi oof as titbit pel SOU wlio wislies the Court to believe iu 
to particular fact. its existence, uiiless it is provided by any law 
that the proof of that fact shall lie on any particular person. 

Illustration. 

A prosocutofl B for theft, and wi.shos the Court to believe that B admit- 
ted tho theft to C\ A must piove the a'lmi^SKm, 

U wishes tlie Couitto believe that, at the time in question, he was 
eCewhere. lie must prove it, 

Note. 

See first case quoted in notes b) s. 101 (ante p. 82.) 

Burden of pr.ning Tbe burden of proving anv fact 

fact to be p’ove(j to *neQessary to bo proved m order to enable any 
make ev identic admie- person to give evidence of any other fact is 
on the person who wishes to give such evi^ 
deuce. 

^ Illustratione. 

{a ) A wishes to prove a dying declaration by B. A most prove 
death. ^ 

(6 ) A wishes to prove, by sooonJary evidence, the contents of a lost 
document. 

A must provpthat the document has been lost, 

106‘ When a person is accused of any offence, the burden 
Burden of proving proving the existence of circumstances 
that case of accused bringing the case within any of the General 
comes within excep- Exceptions in tlie Indian Penal Co<ie, or with- 
in any special exception or proviso contained 
in any other part of the same Code, oi in any law defining the 
offence, is upon him, and the Court shall presume tbe absence of 
such circumstances. 

Illustrations. 

(a.) A, accused of murder, alleges that, by reason of unsoundness of 
mind, he did not know the nature of the act. 
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The btu’clen of proof is on A. 

(b.) A accuse! of murder, alleges that, by grave ac^d sudden provoca- 
tion, he was depiived of the power of self-control, ^ 

The burden of proof is on A. " 

(c.) Section throe hundred an! t wen ty-fivc of the Indian Penal Code 
provides that wlntvcr, except in the case provided for by section three 
hundred and thirty-five, voluntarily causes grievous hurt, shall be subject 
to certain punishments. 

A is charged with viduntarily caiming grievous hurt under section three 
hundred and twenty-five. 

The burden of proving the circumstances bringing the case under section 
three hundred and thirty-five lies on A. 

JS^otes, 

Uudei the provisions of this section, an au'^wer, setting up the right of private 
defence, must be suppoited by evidence, giving a fall and true account of the trans- 
action from which the charge against «ii accused i>ersi'>n arises. No accused person 
can, at the same time, deny committing an act and justify it. The law does not 
admit of justification by putting forward hypothetical cises ; it must be by proof 
of the actual facts. Jamsheey Sirdar and others (1 C. L. 11., 62.) 

In all criminal c ises tried in. the mofiissil it is incumbent on the accused, since 
the passing of this Act, to piovethe existence (if any) of circumstances which bring 
the offence charged within the gencr<il or special provisions contained in any part of 
the Penal Code or in any law defiiimg such oftence. 

It was considered doubt ul, owing to sections 20 and 27 of Act XVITI of 1862 
remaining unrepealed, which were intended to apply only to the Supreme (now High) 
Courts, whether the provisions of this section applied to the Picsidency Towns. 
Marlchy J,, held that although sections 285 and 237 of Act XXV of 1861 had 
been repealed it might still be inferred from illustration (a) s. 439 of Act X of 
1872, that it was unnecessary specific diy to allege in a charge the absence of all 
general and some at least of the other excejitioiis mentioned in the Penal Code. 
The ^eration or the illustration, however, is stric+ly confined to the statement of 
the offence in the charge. Shibo Prosad Panda (I. L. R., 4 Cal., 124). 

So much of Act XVIII of 1862 as had not been repealed has been repealed 
by ActX of 1882. 

The tfth paragraph of s. 221 of Act X of 1882 and illustrations {a) and (6) 
should be read along with this section of the Evidence Act. 

The fact that the charge is made is equivalent to a statement that every 
legal condition required by law to constitute the offence charged was fulfilled in 
the particular case. 


lllastratiom. 


(a) A is choi-ged with the murder of B, this is equivalent to a statement 
t]iat As act fell 'uithin the definition of murder given in sections 299 and 800 
of the Indian Penal Code ; that it did not fall within any of the general excep- 
tions of the same Code ; and that it did not fall within any of the five exceptions 
to s. 800, or that, if it did fall within Exception 1, one or other of the three 
provisos to that exception applied to it. 

(6.) A is ehai'ged, under section 326 of Indian Penal Code with voluntarily 
causing gievous hurt to B, by meaus of an instrument for fdiooting. This is equi- 
valent to a statement that the ^ase was not provided for by section 885 of the 
Indian Penal Code, aud that the general exceptions did not apply to it*’ 


Burden of proving 
fact especiidly within 
knowieoga, ^ 


>L 


lOe. ^Vbea any fact is especially within 
the knowledge of any person, tbe burden of 
provii^ that faot is upon him, 
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Illustrations. 

(a.) When i iierson does an act with some inlentiun other tbra that 
whiuh the character and circumstauces of the act suggest, the burden of 
proving that intentioa is upon him. 

(b,) A is charged with travelling on a railway without a ticket* 

The burden of proving that he had a ticket is on him. 

Note. 

See fliBt case quoted in notes to s. 101 (ante p. 82.) 

Bunien of proving . Wben the question is whether a matt 

death of personknown IS alive or dead, and It IS shown that he was 
to have been alive alive within thirty vears, the burden of proving 
within thirty yeare. jg 

on the person who affirms it. 

108. Provided that ivken the question is whether a man is 

Burden of proving ^fad, and it is proved that he has 

that person is alive not been lioard of for seven years by those M^ho 
who lias not been would naturally have heard of him if he had 

alive, the burden of proving that he is 
alive IS shifted to the person who affirms it. 

Notes. 

The words in italics indicate the clianges made in this section by s. 9 of Act 
XVIII of 1872. 

The reversioners next after J to the estate of S deceased sued to avoid an 
alienation of 8’s estate affecting their reversionary right made by his widow. J 
*had not been heard of for eight or nine years and there was no proof of his being 
alive. Held that his death might be presumed under the provisions of this sectioni 
for the purposes of the suit, although, in a suit for the purpose o^ administering the 
estate, the Court might have to ap[)ly the Hindu law of succession presciibed when 
a person is missing and not dead. Parmeshar Itai and other 6 v, Bisneskar Bingk and 
othere (I. L. R., 1 All., 63.) 

P, one of the heirs to the property of his parents (the family being Mahomedans) 
was “ missing’' when they died, and subsequently, when the other heirs to such 
^ pi-qjierty^sued his daughter M for possession of a portion of such property, M set up 
as a tl^uit that her father was alive, ahd ithat during his 

plainlfi^ - could not claim his share in such portion. Hdd Btuart^ 0. J . npd 
Spankk,^.j that the suit, being one to enforce a right of inhentauce, must be governed 
by the Mahomedan law relating to a ^'missing” person. Parmeaiiar JRai v. Buheahar 
Singh distinguished. Held by Stuart, C, that, according to Mahomedan Law, 
ninety years not having elapsed from P's birth, liis share could not be claimed by 
the plaintiffs ; but must remain in abeyance until the expiry of that period, or his 
death was proved. Held by Pearson and SpanUe, J, J., that P being missing** 
wheii his parents died, his daughter, according to that law, was not entitled to hold 
his share either as heir or trustee. Hasan AU and others v. Maherhan (I. L. R., 2 
AU., em . ^ 

109. When the question is wliethet* persons are partners^ 
BmUmof prorfw landlord and tenant, or. principal and agent 

to rektiotuhip in the and it has been suo\tn that they have oeeQ'; 
<!a 0 egofp«rtners,land- acting as such, the burden of proving tlftl 
they do not stand, or have cease.d to stMSd, 
pni«aj»i •M.i^ent. relationships respectively,: 

ifl on the person who affirms it. ' »* 
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Notes. 

When the relationship of landlord and tenant lias once been proved to exist, the 
mere non-payment of rent, though for many years, is not sufficient to show that the 
relationship has ceased ; and a tenant who is sued for rent and contends that such 
relationship has ceased, is bound to prove that fact by some affirmative proof, and 
more especially is be so bound, when he does not expressly deny that he still con- 
tinues to hold the laiid iu questiou in the suit. Jtungo LaU Mundul v. Abdool 
Ovffoor and others (I. L. K., 4 Cal,, 314 ; 3 C. L. K., 119). 

Where the relation of landlord and tenant is proved to have existed, it lies on 
the defendant, in possession of the land, to prove that the relation was put an ei^ 
to at such a period anterior to the suit as would entitle the defendant to rely on his 
possession as adverse to the plaintiff for 12 years. 

Non-payment of rent for upwards of 12 years and a grant of potta by Govern- 
ment to defendant for 5 years do not, when Government claims no interest adverse 
to plaintiff, and plaintiff' does not consent to defendant becoming tenant to Govern- 
ment, create any possession in defendant adverse to plaintiff. Jlungo LaU Mundul 
V. Ahdool Guffoor (1. L. R., 4 Cal., 314) approved. Tiruckurna Perutml Nadan and 
another V, Sanguvien and others (f. L. R., 3 Mad., 118). 

The plaintiffs being the owners of 4 annas share and the defendants No 2 the 
ownership of the remaining 12 annas share in an estate, the latter granted a putnee 
of their undivided share to the defendant No. 1 and subsequently a private partition 
was effected under wdiich certain lands were appropriated to the plaintiffs as their 4 
atmas share, and the remainder to the putuidars as representing their 12 annas share. 
Under this partition the putuidar-s held possession for about 40 years, when on a 
butwai'a, to which they were not parties, being effected by the Collector, a different 
division of the estate was made, and the plaiutitfs sued to obtain i>ossession of such 
portion of the estate allotted to them under the butwata as w^is in the hands of the 
putnidars, alleging that the private partition was meant to be temporary only 
and was liable to be determined on a butwara being effected. Ileldf Tottenham^ J., 
dissenting j that the onus was upon the plaintiffs to show that the orrangeineut under ‘ 
the private partition had determined. Ohhx>y Ohxt,rn Sircar and others v, Harlnath 

and oGiCJ's {\Q C. L. R., 81.) 

110. When the question is whether anj person is owner of 
Burden of proof as anything of w^hich he is shown to be in posses- 
to ownership. sion tlie burden of proving that he is not the 

owner is oil the person who affirms that he is not the owner. ^ 

’ In a suit for possession where the plaintiff proved that he had been in pof^sioa* 
of the lands in dispute, that he had been ousted by the defendants, who were unable 
to ^ve a»»y proof of their right so to oust him, or i^f a superior title, Jleld, (Prinsep, 
J.f dissenting), that the prior yxisseSt^ou of the plamtifiT was prima facie evidence of . 
title, and that be was entitled to a decree. 

Per Prinsep, J. -. — Proof of priot^ possession and of illegal dispoi^easiou are in 
themselves no evidence of title except in a possessory suit under the Specffic Relief 
Act (1 of 1877) This section appliesUmly to actual and present possesion, and do^ 
not declare generally that pct»sessi|n shall always hopriuia facie bf title. 

Manfi and oehe!i^ v, Khoimz N4ssio{^Q,li> 21^,) 

J|lv :^'*bere there is a. c(uestion as to the good fai^ of a traas- 
ftewf ^ aqtioh b«^weeu parties, ope of whom staads fo- 

to trausa^iia wkere the ptfeerjia' a position of lapitve cOB6den<^ 
oD. party fciB?«ela- 4he’1jnrd|n ofif proving good faith df thp i 

dTOoa ^ is on the party a ^ition 
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Illustrations. 

(«,) The good faith of a sale by a client to an attorney is in question 
in a suit brought by the client. Tho burden of proving the good faitn of the 
transaction is on tbe attorney. 

(6.) The good faith of a sale by a son just come of ago to a father is in 
question in a suit brought by tlie son. The burden of proving the good faith 
of the transaction is on the father. , * 

112. The fact that any person was born during the continu- 
Birth, during mar- ance of a Valid marriage between hismothei* and 

riage, conclusive proof any man, Or within two hundred and eighty 
of legitimacy, dissolution, the mother remaining 

unmarried shall bo conclusive proof that he is tho legitimate son 
of that man, unless it can be showm that the parties to the marriage 
had no access to each other at any time when he could have been 
begotten. 

113. A notification in the Gazette of India that any portion 
Pi-oof of cessiou of oi British territory has been ceded to any 

territory. Native State, Prince or Ruler, shall be conclu- 

sive proof that a valid cession of such territory took place at the 
date mentioned in such notification, 

A’ofes, 

The power to cede territoiy w^as not one of the powers to which the Secretary of 
State for India in Council succeeded under Act 21 and 22 Vic., C. 106, when the 
Government of India was by that statute, transferred to Her Majesty, inasmuch as 
such a i>ower was not possessed by the East India Company. 

The Indian Legislature Ccannot make, and the Crown cannot sanction, a law hav- 
ing for its object the dismemberment of the State in times of peace, as such a law 
must of necessity affect the authority of Parliament and those unwritten laws and 
constitutions of tbe United Kingdom of Groat Britain and Ireland, whereon depends 
the allegiance of persons to the Crown of the United Kiugdom. 

This section, therefore, though not disallowed, is not protected by a. 24 of Stat. 
24 and 25 Viet, c. 67 and the direction therein contained, that a notiheation in the 
Gazette of India, that any portion of British territory has been ceded to any Hative 
State, Prince or Kuler, shall be conclusive proof that a valid cession of territory took 
place on the date mentioned in such notification, cannot be followed. Damodar 
Gordhan v. Gonesh Dewani and others (10 Bom., H. C. R., 37). 

114. The Court may presume the existence of afty fact whidh 

Court may presume thinks likely to have happeiKMi^ regard being 

existence of certain had to tha, common course of natural events, 
^*‘^*®* ; human coudiict and private business in their 

relation to the facts of the particular case. 

Illustrations. ' 

■ The Court may pi’esuine-f- 

(a.) Thai a man wher is in possession of .stolen goods, soon after the ; 
theft, is either the thief or has received the goods knowing them to hO sikden, 
unless he can^^ account for his possession ; 

‘ That an AocOmpU is unworthy of credit, unless ho m corrohorated 



Of THE 3UKt>EN OS' PROOE. 


m 

(c.) Tbat a bill of exchange accepted or endorsed, was accepted or 
exidovsed for good c(»nsideratiou ; 

(d) That a thing or state of things which has been shown to beiu 
existence within a period shorter than that within which such thing or state 
of things usualljr ceasse to exist, is still in exhtence; 

(«,) That judicial and official acts have been regularly performed; 

(f.) Tbat the common course of business has been followed in paiticular 
cases ; 

(p.) That evidence which could be and is not produced would, if produc- 
ed, be unfavourable to the person who withholds it; 

(^) That if a man refuses to answer a question which he is not com- 
pelled to answer by law, tlie anhvver, if given, would be unfavourable to him ; 

(i.) That when a document creating an obligation is in the hands of 
the obligor tho obligation has been dischaiged. 

But the Court shall also have regaid to such facts as the following, in 
consideiing whether such maxims do or do not apply to the particular case 
before it: 

As to illustration (a .) — A shop keeper has in his till a marked rupee soon 
after it was stolen, and cannot account for its possession specifically, but 
is oontinually receiving rupees iu the course of business : 

As to illustration (6.) — A a person of the highest character, is tried for 
causing a man’s death by an act of negligence in arranging ceitnin machinery. 
B, a person of e<pially good chaiacter, who also took part in the arr.nige- 
meut, desedbes precisely what was done, and admits and explains the 
common carele«siieHS of A and himself : 

As to illustration (6.) —A, crime is committed by several persons. A, B, 
and C, three of the criminals, are capturcil on tho spot and kept apart from 
each other. Each gives an account of the crime implicating D, and the 
accounts corroborate each other in such a manner as to render previous con- 
cert highly improbable : 

As to illustration (o.) — A, the drawer of a bill of exchange, was a man 
of business. B the acceptor, was a young and ignorant person, completely 
under A’s influence: 

As to illustration (d.)— It is proved that a river ran in a certain course 
five years ago, but it is known that there have been floods since that time 
which migl^ change its course; 

As to illustration (e.^— A judicial act, the regularity of which is in ques- 
tion, was performed under exceptional cit cumstat ices : 

As to illustration (/.)— The question is, whether a letter was received. 
It is shown to have been posted, but tho usual cuutse of the post was inter- 
rupted by disturbances : e 

As to illustration (fj ,) — A man refuses to produce a document which 
would bear on a contract of smtdl importance on which he is sued, but which 
might also injure the feelings ahd reputation of his family : 

As to illustiation (^.)— A man refuses to answer a question which he 
is not compelled by law to answer, but the answer to it might cause 
loss to him iu matters unconnected with the matter in relation to which 
it is asked : 

As to illustration (^.)— A bond is in possession of the obligor, but the 
arcomstauceB of the case axe such tbat he may have stolen it. 

^ , Nii/tes. 

Although uadei' s. 13S of thiss^Act^ the conviction of a prisotier on the uncorfoh* 
mted testimony of aocompHci/ la not illegal, the Court, having rtfersnee to 
illUStraUOtt {h) of tto section, considered in this case that the atoompiiee was 
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unworthy of credit because his evidence was wholly without corroboration. Queen 
V. lAieheepefi^ehad (19 W. R. Cr., 43.) 

In the Queen v, Koe and other a (19 W. R, Cr., 48) the accomplice was held to 
have been corroborated in material particulars. 

In the Queen v, Udhan Bind and others (19 W. R., Cr., 68) it was held to be 
unsafe, to convict the accused, where the testimony of the accomplice is not corro* 
borated in any material point, except by the confession of a fellow prisoner, whose 
testimony likewise requires corroboration’. 

In Queen v. Ramsodoy Ohuckerbutty (20 W. R , Cr , 19) the Court {MiUer and 
Pontifex, J, — Glovery dissenting) refused to convict iu this case on the uncor- 
roborated testimony of an accomplice who had previously been convicted of the samo 
offence on her own confession. 

In Queen v, Sadhn MuiuUd (21 W. R , Cr., 69), it was held on a consideration of 
this section that the Legislature intended to Uy down as a maxim or rule of evidence 
that the testimony of an accomplice is uuwortliy of credit, so far as it implicatpB 
an accused person, unless it is corroborated in unteiial particulars in respect to that 
person ; and it is the duty of a Court which has tt' de il with au accomplice’s testi- 
mony to consider whether this maxim applies to exclude that testimony or not, 
and in a case tried by Jury, to draw the attention of the Jurj' to the principles 
relative to the reception of an accomplice’s testimony. 

An accused person cannot be convicted solely upon ^he evidence of persons 
who are more or less participators in the ciime of whkjh ho is accused. Where a wit- 
ness admits that he was cognisant of the crime as to which he testifies, and took no 
means to prevent or disclose it, his evidence must be considered as no better than that 
of an accomplice. Queen v. Ohando ChandaUnee and two others (24 W. R., Cr., 56). 

See also the case of Queen v. Baijoo Ckowdhree and others (25 W. R., Cr,, 43) 
cited under S. 30 (ante p. 24). 

In Reg v, Rania Sami Padayachi and another (I. L. R., 1. Mad., 394), it was 
held that the rule in this section coincides with the rule observed in England, 
that though the evidence of an accomplice should be circfully scanned and may be 
treated as unworthy of credit, yet if the Jury or the Court ci edits tho evidence, 
a conviction proceeding upon it is not illegal 

See also the case Reg r. Malapa UnKapana and others (11 Bom. H. C. R., 196) 
cited under S. 80 (ante p. 26). 

A conviction based on «bo testimony of approvers, uncorrobonted as to the 
identity of the accused person, cannot bo Rustaiiiod ; and confessions of prisoners, 
implicating him, cannot bo accepted as sufficient corroboration of such testimony. 
Reg. V. JBudhu Nanku and oiheis (I. L. R., 1 Bom., 475) 

In the foot-note to that case, on p. 476 of the same volume, is cited the case 
of Reg. V. Chatur Purshotum in which West and Nanahhai Uarl Das. J. held that 
not only as to persons spoken of by an accomplice mu-i there bo corroborative 
evidence, but, which is more important .still, os to the corpus ddicti there must 
be mmB pi'ima facie evidence pointing the same way to make the evidence of the ac- 
complice satisfactory. As has been recognised iu many cases, the man who charges 
another with the commission of crime in which he is himself implicated requires cor- 
roboration as to the particular person, but still more as to the existence itself of any 
crime, or of the particular crime, from the penalty of which he is made free on the 
understanding that his testimony will be valu*^ble for the prosecution.” 

In a suit on a bond where defendant pleaded satisfactiou, Held under this section, 
that, the bond was in the hands of the obligor, who was not shown to have 
stolen it, it was rightly presumed that tho obligation had been discharged. Ounesk 
Chunder Shaha v* Khatoo Meah (22 W, R.» 265).^ .. ^ ^ 

CHAPTER VIIL 

Estoppel. 

In Ganges Manvi;faeitunng Company SoorujmnU (5 C. L, R., 583 ; I. L. R., 5 
Cal, 669) it was contend^ by the appellauts that sections 116 to 117, coiltiiin{e4 in 
this Chapter lay down the only rules of estoppel, which are i^ow^te^a^ 



90 


KSTOt»rot. 


to be in force in British India ; that those rules are treated by the Act as rules of 
evidence, and that by section 2 all rules of evidence are repealed, except those 

which the Act oontains The fallacy of this contention 

lies in supposing that all rules of estoppel are also rules of evidence Estoppels, in 

the sense in which that term is used in English legal phraseology, are matters of 
infinite variety and are by no means confined to the subjects which are dealt with 
in this Chapter 

A man may be estopped not only from giving particular evidence, bub from 
doing an act or relying upon any particular argument or contention, which the rules 
of equity and good conscience prevent him from using as agaiust his opponent 

Whatever the true meaning of section 2 may be as regards estopp^, it was held 
not to debar the plaintiffs in this suit from availing themselves of their present Con- 
tention as against the defendants (which was one of estoppel). 

As to estoppels Taylor on Evidence (7th Ed.) pp. 10fi-12u, and pp. 711 and 712 
should be consulted, 

116. When one person has, by his declaration, act or omis- 
Estoppel. intentionally caused or permitted another 

person to believe a thing to be true and to 
act upon such belief, neither he nor his representative shall be 
allowed, in any suit or‘ proceeding between himself and such 
person or his representative, to deny the truth of that thing. 

Illustration. 

A intentionally and falsely leads B to believe that certain land belongs 
to A, and thereby induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside 
the sale on the ground that, at the time the sale, he had no title. Ho 
must not be allowed to prove his want of title. 

Notes. 

D, who was the natuml brother of H, but had been adoptod into another family 
on the one part, and G, on the other part, referred to arbitMlOn a dispute between 
them oonoeming the succession to the estate of S, the father of D and H. H, having 
been bom deaf and dumb, was under Hindu law incapaUe of inheriting his father’s 
estate, and he was sot a party to the arbitreition-prooe^ings. The award, to which 
% aker it was made, ^expressed his assent in writing, declared that H was the 
heir to his father’s estate. 

by a maj^neity Full Bench of the High Court at Allahabad, 

dissenting), in a tmt by H agamst G for possession bf a portion of his 
lalher^s estate, that the fdsintSli; net b^ng a ftarty to the award, was not botmd 
thereby, and not being bound thereby, cOuld not clfthn to take any advantfi^ 
theralrom; that the award could not confer on him a right which he did itot possess 
by law nor could it constitute evidence of a right which idle law disallowed ) that 
the sesent of the defendant to the award could not convey to the plaintiff, a right of 
inh<^tsnoe which djid ijtot devolve bn him by law ; that it could not be contend^ that 
tim defendant had made a gift of the property to the plaintiff, inasmuch as it had 
been adjudged by the siWard thaj the !eroperty did not belqfig tp, the d^enda# s that 
the defendant by his aihem to awam was hot estoj^^i^ Worn qhlttilmlng the 
phdn^s right of inheritance by the provisions of this section ; and that, under these 
eireumtanoesK plaiotiff could npt auoceed in his suit. Oun^a Sahai and anoOiet 
V. JSimSiMfihiff. 1^. 2'All-, dOf), / 

Sn ft suit mf rent br&nmt asmss an ijaradar by a person claiming to be ihe 
dh|rppKtS|i^ of certain ^ defendant resisted the claim upon the ground 

wisitm and this p^on was tn^e a 

purx^ose oi supporting his tme to the tdhtl tt 
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in the year A purohased the darpaini eatate, loM It in 
1265 to his wife B, and son 0. Afterwards A suoesslully resisted a smt for rent 
brought against him by the present plainti6P‘ as superior landlord, on the ground 
that lie had parted with his interest in the estate to B and 0. The plAinm thMa 
sued B and C for the rent and obtaiued a decree, under which the darpatni whs sold 
to hlm« He now sued the ijaradar. The intervening defendant contended that 
A had mortgaged the property to him, and that such proceedings hadhe^tehen 
on the mortgage t|iat he was entitled ip A’s right to the rent of proper^ as the 
owner of it. 

Mdd that the intervening defendant could take no better title than A him<« 
self ; and that, as A had directly induced the plaintiff to believe that he had sold 
the property absolutely to B and C, and had led him to bring a suit against them 
for the rent, and under the decree obtained in that suit to purchase their interest 
in the property, the intervening defendant could not set up a claim to the rent in 
the present suit as against the plaintiff. Aunatk Nath Deb v, BUhtu Chunder 
and otherB (L L. B., 4 Cal., 7d3}. ^ 

A» having insured his life in a certain Life Insurance Co, assigned his rights 
under the policy to B, the assignment on the face of it expressing no consideration 
whatever. The of Jthe assignment was notified to the Company. B, after pay^ 

ing all premia due>* died appointing C and H his exeoutors, who took out probate df 
his will and paid all subsequent premia on the policy. A died, and C and D then 
demanded payment bf the policy-money. The Compapy» however, refused payment 
unless C and B first obtained the concurrence of the legal representative of A to the 
payment. ^ 

Hdd that the Company were justified in refusing to pay the money in ihe 
absence of the legal representative of A. 

This section of the Evidence Act, which contemplates a person *1)y his declara- 
tion, act or omission intentionally causing or permitting another person to believe 
a thing to be true and to act on that belief,*^ in which case he cannot ** deny the 
truth of the thing** refers to the belief in a fact and not in a pro|K>rition of law. 
Rajnarain Boh v. The Univerml Life Aesurance Co (I. L. It., 7 Oal 594 s lO 
C. L. R., 661). 

In execution of a decree for costs the defendants caused the rights and inten- 
est of the judgment debtor to the extent of 16 annas,'’ in a particular mousah, to 
be put up for sale. It appeared that in a former suit, the defendants had already 
been adjured a 12 annas share in the mouzah. The plaintiff who became the jpui^ 
chases^ claimed to bWwntitled to the whole 16 annas, Alleging that he had 
misled by the description of the property sold, and contending that the defendam 
were estopcwd under this section from denying thsi 16 annas had been ptit up fos 
sale. Jmi that, to bring the case ■^within this action, the folkwing findinl^ wke 


necessary, ^ 

(1.) That the plaintiff bdfleved that the judgment debt<W, whose fights and 
inter^ were eold, was the owner of the whole 16 alMaB. 

(2.) Thsl^ Easing upon tlUkt beiiei|i he purchsSeo^e pWperty at the sale. 

(B.) That that . belief, and ^e plaintiff’s so acting upon that beHitf, tNm 
brought about by |s^e , declaration, apt or om&sion, on the part of the dei» 
lendwt, which d^aratlon, act or omission were intenrionaHy made Iff order to 
produce that lesull^ and that, inasmul||l, as the finding of the District Judge had 
not amounted to tUs, there was no eid^ppeL jE» Botim and idhefi e* Lam 
m (7 C. L. R., p. 481.) 

In Bskeu Mkehmm v, Govinda ATon/i (I. L. B., 4 BoiU.y BH) In 

course cd his judgment, when speaking of the remedial jurisdiction exercised by Cowfiff 
of Ihi||)ai4%t«l$ueq| eoaduet to estop/ 

a petson from converting $ i^Wisao^on which he lumselflhas treated as a mortgage Hikr ^ 
a sale, said ** I will only further ohserve upon this point that, if any one is MlinsA 
to adept tlM doctrine of part*performanoe to the fold mpmd tqwi(4 it has 
carriod in the English eases, he need have no diBlcuity in Imldliig that the rw of 
estoppel, as laid down in s. 115 of the Indian Eridenoo AUt covers the Whcle iphsubd 
whm m eotersd by the theory of part-performance j and under thbt 
mSUftd th4^|!Mirimi irinehl«ani now eonsiderttg at Unee ^Ta&shes. ^ -^*”** 
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not say^ in bo many words, that, in order to constitute an estoppel^ the acts, which h 
person has been induced to do, must have been prejudicial to his own interest. 

It merely says that, “ when one person has by his declaration, act or omission, 
intentionaily caused or permitted auotliei person to behove a thing to be true and to 
act upon such belief, ” he shall bo estopped fiom denying the truth of that thing. 
The terms of the section are sufficiently wide to cover the case of a grantor who has 
simply been allowed to lemain in possession, on the undei standing and belief that 
the transaction was one of mortga e , aud thus eveiy instance of what the English 
Courts call part-performance would be brought within the Indian rule of estoppel. 
I am not however myself inclined either to adopt the English doctrine of part-perfor- 
mance to the fui thest extent, nor to push the Indian rule of estoppel to the same 
limit.” 

The facts of this case will be found on page 78 ante. 

116. No tenant of immoveable property, or person claim- 
Ertoppel of tenant; tliiongh such tenant, shall, during the 

coiitimiaiice of the tenancy, be permitted to 
deny that the landloid of such tenant had, at the beginning of 
fee tenancy , a title to such immoveable property; and no person 
and of licensee of >vlio came upon any immoveable property by 
person in possession. <lie license of tbo person in possession thereof, 
shall be poimitted to douv that such person had a title to such 
possession at the time when such license was given. 

Notes, 

Plaintiff alleged a purebnse of land from A and B, that he afterwards granted 
them a pottah and retained them in p<»HS« fusion, and he put in evidence a consedt 
decree obtained aganst B tor arreais ofnnt //tW, in a suit brought to recover 
possession on the giouiid ot the tenancy having expired, that that decree worked no 
estoppel against B by virtue of his section and did not relieve the plaintiff from the 
necessity of proving his case completely. JSoldar MondiU and others v, NUcomul 
Chatter^ea and anothr (1 C L. K., 528.) 

This section does not debar one who has once been a tenant firom contending 
that the title of his 1 uidlord has < een lost or that his tenancy has determined It 
precludes ^him, only diiumi: the continuance of the tenancy, from contending that 
bis landlord bad no title at the eonimencement of the tenancy. Arntm v, ItamakrUhna 
Sastri and another (I L R , 2 Mad., 226 ) 

The plaintiff having suad to obtain possession of certain land which the defen- 
dant held as tenant and in lespict <»f which he had for some years paid rents, the 
defendant alleged that, piioi to the time when he became tenant, t^e plaintiff had for 
good consideration conveyed to him the premises leased together with other 
property. 

This conveyance was found t6 be a mere benami transaction. 

Meld, that the plaintiff was not estopped from assorting the tenancy, ;|rnd, under 
the eiTOumetances, was entitled to recover. SabukttfUa v. Mari (10 0. L. li, 109.) 

Two leases in respect of a 5 anna 6 gunda share and an 8 anna share of an 
estate respectively were granted ta the defendant. Under the first the defendant was 
entitled to grow indigo up to October 1880 and under the other up to October 1881. 

The plaintiffs Itaving puteha^ the interests of the lessors in such, leased on the 
einiratioii of the first gave the d|fendant notice to quit and subsequently filed a 
suit to eject him from the e8tat«>.i 

Mela, thatthe plaintiffs were hob entitled, as owners of the 8 anna interest, to sue 
te stop theib^t^dant^t cuMiratiQ 2 | inaftzmeh as the lease in respect of that share had 
net eaptred ; ner nould they do s|> as or^'Uers of the 5 annas 6 gunda% int^est, inas- 
mueh ft would be imrauitable ^at, as owners of one interest in the they 

da ahythihj^ wwch irrad render their acts as owners ofmethsir interest 
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abortive imd the advantages purchased by the tenant for valuable coniidmt&h practi- 
caUy valueless. F, Hdlowap v, ffurdey Narain and Men (10 C. L. II., B81.) 

117. No acceptor of a bill of exchange shall be permitted to 
Estoppel of accep. that the drawer had autSrity to d^w 

torof bill of exchange, such bill or to endorse it ; nor shall any bailee 
bailee or licensee. licensee be permitted to deny that his bailor 

or licensor had, at the time when the bailment or license com- 
menced, authority to make such bailment or grant such license. 

Explanation. (1 ). —The acceptor of a bill of exchange may 
deny that the bill was really drawn by the person by whom it 
purports to have been drawn. 

Explanation. (2), — If a bailee delivers the goods bailed to 
a person other than the bailor, he may prove that such person had 
a right to them as against the bailor. 


CHAPTER IX. 
Of Witnesses. 


118. All persons shall be competent to testify unless the 
Who may testify. Court considers that they are prevented from 
understanding the questions put to them, or 
from giving rational answers to those questions, by tender years, 
extreme old age, disease whether of body or mind, or any other 
cause of the same kind. 

Explanation * — A lunatic is not incompetent to testify, unless 
he is prevented by his lunacy from understanding the questions pqt 
to him and giving rational answers to them. 


Notes. 

The Court, in this casc^ declined to act on the evidence of a child 9 years old who 
had been examined without oath, although she was a competent witness under this 
section^ inclining to the opinion that s. 13 of the Oaths Act, by which tlie evidence of 
a witness may be received in evidence although no oath was administered, rendered 
the deposition of a child of 9 years, wh<*se deposition had been taken advisedlyt and 
mt hy omission, without oath or solemu affirmation, inadmissible as evidence. Queen 

V. Anunto ChuckeHmtty and others (22 W. K., Cr, 1.) 

But this case has been overruled by the Full Bench ruling in Quern v. 8ewa 
Bhogta (28 W. R., Cr., 12 ) which decided that the word, ** omission” in s, 18 of the 
Oaths Act includes all omissions and is not limited to accidental or negligent omis- 
sions, 

Theevidence of a child of immature age, who the Sessions J udge considered under- 
stood the questions which were put to her and who was therefore a competent 
witness under this section, taken by the Sessions Judge on a simple affirmation, 
she was not aware of the responsibility of an oath, was to be admis|ii|a 
as evidence under s. 18 of the Oaths Act (X of 1878) Queen v. Mussamat ftwarwdt ^ 

W. R., (>.,14.) ^ ; ; 

A charge of theft having been laid against A and B, process was issued agttihilt 

A only, and upon his being put upon his trial, B who had not been arrested was 
produced as a witness for the defence. Held that his evidence was sdipissiHe, : 

In Queen u, 49hrvff Sheik (6 W. R., Cr,, 91 ) and in Beg. v, ' 

1 Bom.) 610} the persons whoso evidence was tendered been 
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aeiualljT tin4iachArged pnsoners when they were produced fae witneaefia, but ia the 
preAent case the wituesn had ne\ei' been arrested and was in no sense a prisoner. 
Moheth Ohander KopaU and Moheah Chunder I)aaa. (10 C. L. B., 658). 


119. # witness who is unalile to speak may give his evi- 

Bumb Witnesses. in any otlicr manner in which he can 

make it intelligible, as by writing or by signs ; 
but such writing must be wiitten and the signs made in open 
Oourt. Evidence so given shall be deemed to be oral evidence. 

120. In all civil proceedings the parties 
to the suit, and the husband or wife of any 
party to tlie suit, shall be competent witnesses. 
In criminal proceedings against any person, 
the husband or wife of such person respective- 
ly, shall be a competent witness. 


ParticB to civil suit 
Hud their wives or 
husbands. 

HuBband or wife of 
person under crimi- 
nal trial. 


Notes, 


In a case tried by the Allahabad High Court A was made co-respondent in a 
Divorce case on the application of the lespondont’s Counsel. A was afterwards exa- 
mined under subpoena as a witness for the petitioner and the C^urt ruled that he 
was bound to answer a question which he was asked whether he had had sexual 
intercourse with the respondent. Subsequently, at the final hearing, it was contend- 
ed that in-as-much as A had not offered himself as a witness under s. 51 of Act IV of 
1869 his evidence was not receivable. &ti'mghty that looking at the Indian 

Divorce Act along with the Evidence Act, where there are such special and distinct 
provisiona as those contained in sections 51 and 52 of the former Act, which is in a]! 
other respects in full force, sections 120 and 132 of the latter Act could not be treated 
M practically repealing them ; and that as A did not offer*’ himself as a witness his 
evidence must be regarded as struck out and should not be taken into consideration 
in determining the questions at issue between the parties. Bretton v. Be BreU<m 
(I. L. R., 4 AIL, 49). 

Section 61 of Act IV of 1869 so far as affects this case is as follows .* — 

** The witnesses in all proceedings before the Court, where their attendance can 
be had, shall be examined orally, and any party may offer himself or herself as a wit- 
tiess, and khall be examined, and may be crosB-examiued and re-examined like any 
other witness.” 

Section 52 enacts. ** On any petition presented b;^ a wife, praying that her 
marriage may be dissolved by i eaBon ot her husband having been guilty of adultery 
coupled with cruelty, or of iwiultary coupled with desertion without reasonable 
excuse, the husband and wife respectively shall be competent and compellable to give 
evidence of or relating to such cruelty or desertion.” 

121. No Judge or Magistrate shall, except upon the special 
Judges and Magis- order of some Court to which he is subordinate| 
tmtes. be compelled to answer any questions as to his 

own conduct in Court as mch Judge or Magistrate, or as to any- 
thing which came to l^s knowledge in Court as such Judge or 
Uagistrate ; hot he ma/ lo examined as to other maiiers which 
occurred in his presence wl|ilst he was so acting. 

^ ' illweirutiom. 

(a.) A on bis trial befoi^ the Court of SesMon, says that a depositiou 
ipipifQperly taksa by B, |the Alagiatrate, B esaaot he ooinpelM to 
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(mswer questions as to this, except upon the special order of a superior 
Court. 

(6.) A is accused before the Court of Reesiou of having ^ven false 
evidence before B, a Magistrate. B cannot be asked what || said, except 
upon the special order of the superior Court. 

(c.) A is accused before the Court of Session of attempting to murder 
a Police Officer whilst on his trial before B, a Sessions Judge. B may be 
examined as to what occurred. 

Notes, 


A Sessions Judge, finding in tlie course o£ a trial, as regards the examination 
of the accused person taken by the committiug Subordinate Magistrate, that the pro- 
visions of B. 846 of Act X of 1872 had not been fully complied with, summoned the 
committing Magistrate and took his evidence that the accused person duly made the 
statement recorded. The Magistrate of the District objected to this proceeding of 
the Sessions Judge, contending that it was ‘‘contrary to law.” The Sessions Judge 
referred the question whether or not his proceeding was contrary to law to the High 
Court at Allahabad. 

Per SHart^ C. /, Pearson^ OldHeld, and Straight ^ J, — That the privilege 
given by this section is the privilege of the witness, i. e., of the Judge or Magistrate 
of whom the question is asked; if he waives such privilege or does not object to 
answer such question, it does not^ lie in the mouth of any other person to assert the 
privilege : the reference, the obj» ction not having been taken by the Subordinate 
Magistrate but by t^e Magistrate of the District, should be answered accordingly. 

Per Spanlde, J : — 'I'hat a Sessions Judge, while trying a case, cannot compel a 
committing Magistrate to answer questions as to his own conduct in Court as such 
Magistrate. Empress v. Chidda Khan (I. L. B., 8 All, 573.) 

122. No person, who is or has been married, shall be com- 
• Communications pelled to disclose any communication made to 
during marriage. him during marriage by any person to whom 
he is or has been married ; nor shall he be permitted to disclose 
any such communication, unless the person who made it, or his 
representative in interest, consents, except in suits between mar- 
ried persons, or proceedings in which one married person is pro- 
secuting for any crime committed against the other. 


123. No one shall be permitted to give any evidence deriv- 
Evidence os to affairs ed from unpublished official records relating 

of state. to any affairs of State, except with the permis- 

sion of the officer at the head of the department concerned, who 
shall give or withhold such permission as he thinks fit, 

124. Ne public officer shall be compelled to disclose com- 
Official communi* munications made to him in official confidence, 

cationa. when he considers that the public interests 

would suffer by the disclosure. 


125. No Magistrate or Police officer ehaU 
be compelled to say whence he got any infbr^ 
mation as to the commission of any offence. |||| 

126. No barrister, attorney, pleader or vakil, shall at any^ 
Professioaal cote* time be permitted, unless with bis client# 
mtteioatioas, express oouseut, to <lisolose any commntiioijtinn 


Information as to 
commisrion of of- 
fences. 
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made to him in the course and for the purpose of his employ- 
ment as such barrister, pleader, attorney or vakil, by or on 
behalf of hk client, or to state the contents or condition of any 
document wifli which he has become acquainted in the course and 
for the purpose of his professional employment, or to disclose any 
advice given by him to his client in the course and for the 
purpose of such employment : 

Provided that nothing in this section shall protect from 
disclosure — 

(1.) Any such communication made in furtherance of any 
illegal purpose ; 

(2.) Any fact observed by any barrister, pleader, attorney 
or vakil, in the course of his employment as such, showing that any 
crime or fraud has been committed since the commencement of 
his employment. 

It is immaterial whether the attention of such barrister, 
pUader, attorney or vakil was or was not directed to such fact 
by or on behalf of his client. 

Explanation , — The obligation stated in this section contin- 
ues after the employment has ceased. 

nimtrations. 

(a,) A, a client, says to B, an attorney — *1 have committed forgery 
and I wish you to defend me.^^ 

As the defence of a man known to be guilty is not a criminal purpose, 
this communication is protected from disclosure. 

(h,) A, a client, t^ays to B, an attorney — ‘ I wish to obtain possession of 
property by the use of a forged deed on wliich I request you to sue.’ 

This communication, being made in furtherance of a criminal purpose, 
is not protected from disclosure. 

(c,) V A, being charged with embezzlement, retains B, an attorney, to 
defend liikn. In the course of the proceeding, B observes that an entry has 
been made in A’s account-book, charging A with the sum yaid to have been 
embezzled, which entry was not in the book at the commencement of his 



ing that a frau<i has been committed since the commencement of the proceed- 
iugs, it is not protected from disclosure. 

N'otes, 

The words in italic® indicate the changes made by s. 10 of Act XVIII of 
but the substitution of the vrord piegal for criminal has not been made in either of 
the illustrations. f , 

To be privileged under this section a communication by a party tp his attorney 
be Of Where defendants at an interview, at 

^ It the wii ^re^ their partnership to their attorney, who was 

also as attorney fof the ^ihiiff, it was held that the attorn^ was npt 

jl^^l^hiuded by this section from giving endence of this admission to him : lsi because 
the defends nk statements hav|ng been made in presence and healing of the 
plaiptifi could not be regarded Tas confidentkU or jprivate ; 2nd, becaui^ these statS-. 







«ih 0 $e behalf the privileae U claimed, but not the^ature of hit ewvphp- 
mont^XiViaefice Act (i o/* 1872X S<c. 126 — BMeneeJ The lev 
rektin^ profescdonal oommunications botwooii a aoUcitor aHid a 
clioQ^ is the same in India as iu Kiigliud, 

It is uot eveiy coiuzuuniccitioii uiade lb}r a cliexit W an ailomey 
that is privilogod from disdosuie. The privilege extends only to 
communications made to him confidentially, and with a view to 
obtaining professional advice. 

Where a solicitor claims priviioge under section 126 of the Indian 
Evidence Act (1 of 1872), ^ is bound to disclose the name ol his 
client, on whose behalf lie claims the privilege. The mere fact that 
the client’s name had been communicated to him in the course and* 
for the i>uri)ose of his employment as solicitor by another client, 
afibrds no excuse, unless it a us couiiuunicated to him confidentially, 
on the express understanding that it was not to be disclosed* 

But a solicitor is not at liberty, without Ills client’s express 
consent, to cUsclose the nature of lus professional emxdoyment. Seo» 
tion 126 of the Indian Evidence Act protects from publicity not 
merely the details of the business, but also its general pui^rt, unless 
it be known aliunde that such business falls within proviso 1 or XI to 
the section* 

At an interview lietween a solicitor and a client, the solicitor to^ 
down a certain statement male by a person iiaiitecl A. B. wh^ was in 
his clients company, and whose name was commumcaiecl to him in 
the course and for the purpose i »f his j >rofcssioual cmploymeui. A.B« 
was afterwards ^ed for defamation, and the solicitor was examined 
!>3r the i i«y'>ecution with reference to the statement made to h^ by 
im accused at the above interview. Tlie solicitor was asked wliother 
the person who liad made the statement had given hk name as A. B* 
The solicitor deeliuod to answer the question on the ground oi 
l^vilega. 

that the solicitor was liound to answer tliu question, untaV 
A» B*’s name was communicated to him hr hi& o^|£in congdsaum 
wlQi a view to its not bdng disclosed. A 

VstiuJz u. HonxKsmf 
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meats did aot appear to have been made to the attorney cxclusivdy in his eharaekt 
of csttofney for the defendants but to have been addressed to him also as attorn^ for 
the,plaintifife. Mmon Hajee Haroon MafimM r. Molvi AHM Karim <im4 Mooia 
Mmdf Mbola AMuUa (I. L. B., 9 Bom., 91.) 

X27. The provisions of section one hundred and twenty-'Six 
Section 126 -to ap- shall apply to interpreters, and the clerks or 
ply to interpreters, servants of barristers, pleaders, attorneys, and 
vakilsT 

128. If any party to a suit gives evidence therein at his 
Privilege not waiv- own instance or otherwise, he shall not be 
ed by volunteering deemed to have consented thereby to such dis^ 
evidence. closure as is mentioned in section one hundred 

and twenty-six ; and if any party to a suit or proceeding calls 
any such barrister, pleader^ attorney or vakil as a witness, he shall 
be deemed to have consented to such disclosure only if he ques- 
tions such barrister, attorney or vakil on matters which, but for 
such question, he would not be at liberty to disclose. 

Note. 


The word in italica has been added by s. 10 of Act XVIII of 1872. 

129. No one shall be compelled to disclose to the Court 
Coufidential com- ^^7 confidential communication which has 
mumcationswithlegal taken place between him and his legal profes- 
sional adviser, unless he offers himself as a 
witness, in which case he may be compelled to disclose any such 
communications as may appear to the Court necessary to be 
known in order to explain any evidence which he has given, but 
no others. 

Notes, 


With reference to this section the judgment of West^ in Mumhershav) 
Kezotiji V. The New Dhurrumsey Spinning and Weaving Co. (I. L. R., 4 Bom., 576), in 
which he reviews the English decisions on this point, will be found useful. 

The plaintiff had submitted, in 1878, to Counsel a letter he had received from 
the agents expressly allowing him to take /Soo/ri (a percentage on payments made by 
customers) together with a case for opinion upon matters connected with it. The 
Defendant’s Counsel called for the production of the case submitted to Counsel, con- 
tending that his clients were entitled to have inspection of it under s. 130 of Act X of 
1877, and that, although by s. 129 the case could not be disclosed to the Court, there 
was nothing in the latter section which forbade its disclosure to the opposite party. 
Wesiy J.j swd. — “ The question here is as to the right construction of s. 129 of the 
Indian Evidence Act which is in these terms (reads the section. ) 

Belying on this Mr. Inverarity for the defendants calls on the plaintiff to pro- 
duce a case laid by him before Counsel as to one of the matters now in question 
before the litigation had begun. He relies on Madcliffe v. Farsman (2 Brown’s 
Pari, Ca. 514) and several cases in which that decision, though I’eally disapproved, 
had been followed (see Taylor on Evidence s. 846), and contends that even though 
the Court may not be bound or disposed to order the production of the documont 
in question as evidence* yet the defendants have a right to disclosure of it as Ukfily to 
afford information of value to them for the purposes of the case. 

In drawing up the Indian Evidence Act chiefly frqm Taylor on Evidence, Sir 
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James Stephen plainly intended to adopt in b. 129 the principle contended for in sec- 
tions 846 and 847 (s. 925 in the 7th ^ition), of the work he was condensing ; but 
with this qualification, not expressed at that place, that if a party becomes a witness 
of his own accord, he shall, if the Court requires it, be made to disclose everything 
necessary to the true comprehension of his testimony. The narrow privilege recog- 
nised in RadcUffe v, Fumniany after being several times condemned as insufficient 
was definitely widened by Bolton v. Corporation of Liverpool (1 Ph., 91), Il&rring 
V. Clohcrry (1 My. and K., 88) and Lawrence v, Campbell (4 Brew 485 ; see. p. 489 ;) in 
which Kin^rsleyy V. C., lays down the principle gf protection as founded on the 
exigencies of human affairs in the broadest terms. In Pearse v, Pearse (1 Be. G. and 
Sm. .12) Knight-Bruce, V. C., refers to the principle that the 

advice was sought by the party pressed to disclose this case, not in his strictly 
personal character, but as a trustee, and in this state of the authorities the Indian 
Evidence Act was framed. Wilson v. Northampton and Banbury Railway Co. (L. R„ 
14 Eq. 477) had not then been decided by Malins, V. C. In that case it is said ; “It 
is for the highest importance, as laid down in Qrcenhough v. Oasikell (1 My. and K,, 
98, 103) that all communications between a solicitor and client upon a subject which 
may lead to litigation should be privileged and I think the Court is bound to consi- 
der that almost any contract may lead to litigation before the contract is 

completed.” And again, “ All correspondence between solicitors and clients relating 
to the subject matter of a contract which has been entered into, and which may lead 

to litigation whether it has done so or may do so, whether it is probable or 

improbable that it may do so, ought certainly to bo privileged.” Judicial opinion on 
the point in question, having thus far ripened, the case of Mind v. Morgan (L. R., 8 
Ch,, 361) afforded to Lord Setborne an opporttinity of settling the law in a wuse and 
liberal sense. He adopts in the fullest extent the principles laid down by Kindersley 
V. C and Kuight-Bruco V. C. Mellish, L. J., concurred with the Lord Chancellor, 
and the distinctions formerly taken, can now no longer be maintained 

The argument that, albeit the document may not be such that the Court can 
properly order its production as evidence, yet the opposite party may demand a perusal 
of it, is I think, opposed to all principle. If a communication is protected by itiJ 
confidential character, it is protected in an especial degree as against an adversary in 
litigation. The cases in the English Courts, indeed, deal chiefly with disclosures 
Boiight by an adverse party for the purpose of the suit. In Smith v.Dankll (L. R., 
18 Eq. 649) the communications were not confidential. 

Here the document which the plaintiff is asked to ^ produce, is in its nature 
a confidential communication. 

The plaintiff wanted advice for his personal guidance in fulfilling a contract of 
service. The statement which he laid before Counsel with this view, is bis own 
property, in substance as well as form, it not being suggested that the consultation 
was in furtherance of any fraud. I do not find it necessary to compel a disclosure 
of it, in order to explain the evidence given by the plaintiff, and, in the absence of 
such necessity, it would be wrong to put pressure on the plaintiff. , 

It is obviously desirable that, communications with professional advisers should 
be unembarrassed by any such fears as a contrary decision would give rise to. 
Cunning men would easily evade a rule which would make frank communications 
unsafe. Truthful men would be placed at a disadvantage by their candour. Ad- 
vice would be given on maimed and distorted statements, and useless litigation would 
thus be promoted in numberless cases in which an exact knowledge of the facts 
would have enabled a coun.sel or solicitor to nip it in the bud by timely warning 
or suggestion. Lastly, a compulsory disclosure of confidential communications is so 
opposed to the popular conscience on that point, that it would lead to frequent 
falsehoods as to what liad really taken place. The rule of protection seems to me 
to be one which should be construed in a sense most favourable to bringing pro- 
fessional knowledge to bear effectively on the facts out of which legal rights and 
obligations arise, and disclosures made under section 129 should not be enforced in 
any cases except where they are plainly alcossary, I decline, therefore, to order the 
production of the paper,” ■ 
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130. No witness, who is not a party to a suit, shall be com- 
Production of title Polled to produce his title-deeds to any proper- 
deeds of witness not ty, or any document in virtue of which he holds 
any property as pledgee or mortgagee, or any 
document the production of which might tend to criminate him, 
unless he has agreed in writing to produce them with the person 
seeking the production of su^ch deeds or some person through 

131. No one shall be compelled to pro- 
duce documents in his possession, which any 
other person would be entitled to refuse to pro- 
duce if they were in his possession, unless such 
last mentioned person consents to their pro- 
duction. 


whom he claims. 


Production of docu- 
ments which another 
person, having posses- 
sion, could refuse to 
produce. 


Witness not excus- 
ed from answering on 
ground that answer 
will criminate. 


132. A witness shall not be excused from answering any 
question as to any matter relevant to the 
matter in issue in any suit or in any civil or 
criminal procepding, upon tlie ground that the 
answer to such question will criminate, or may 
tend directly or indirectly to criminate, such witness, or that it 
will expose, or tend directly or indirectly to expose, such witness 
to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness sliall be com* 
pelled to give, shall subject him to any arres^ 
or prosecution, or be proved against him in any 
criminal proceeding, except a prosecution for giving false evidence 
by such answer. 

Notes, 


Proviso. 


Although a person under examination as a witness is bound by his affirmation 
to tell the truth, if he is examined on a point on which he is likely to criminate 
himself, his position should be explained to him by the Magistrate, as otherwise 
he may be induced, through ignorance of the state of the law, to deny the existence 
6f facts from fear .of penal consequences. Although, without such a warning he may 
make a false denial and thereby l)ecome guilty of the offence of intentionally giving 
false evidence under s. 191 I. P. C. his offence will not be deserving of severe punish- 
ment. Jaddoo Nath DuU (2 C. L. K., 181). 

In a Small Cause suit under Chapter XXXIX of Act X of 1877 on a promig* 
Bory note, which was alleged to have been executed jointly by G and his son 
V, Y filed an affidavit in order to obtain leave to defend the suit, and, having 
obtained leave to defend, gave evidence at the trial on his own behalf. 

On a subsequent trial of V for forgery of his father’s signature to the same 
promissory note, the affidavit and deposition of V in the Small Cause suit were 
admitted as evidence against V. 

Held by Turner C. Innes and Kinder shy ^ J, that both the affidavit and the 
deposition were properly admitted. 

Per Kernan and Muttusami Ayyar, J, J , — that the affidavit was properly admit- 
ted, but not the deposition. 

Per Turnevy C, Innee and Kindsnley, //,— Where an accused person has 
made a scatement on oath voluntarily and without compulsion on the part of ,the 
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Court to which the statement is made, such a statement} if relevimt may be used 
against him on his trial on a criminal charge. 

If a witness does not desire to have his answers used against him On a subsequent 
criminal charge, he must object to answer, although he may know beforehand that 
such objection, if the answer is relevant, is perfectly futile, so far as his duty to 
answer is concerned, and must be overruled. Queen v. Qopal Dow and another, 
(L L. R, 3 Mad., 271). 


133. An accomplice shall be a competent witness against an 
Accomplice accused person ; and a conviction is not illegal 

merely because it proceeds upon the uncorrobo- 
rated testimony of an accomplice. 


Note. 


The cases cited under s. 114 with reference to convictions on the testimony of 
an accomplice should be consulted with reference to this section, which should be 
read in connexion with s. 114, ill. (6) and the two explanatory notes contained among 
the illustrations referring to that illustration. 

Number of wit- 134. No particular number of witnesses 
aos«es. shall in any case be required for the proof of 

any fact. 

Notes. 


A conviction upon the statement of a complainant only is lawful. Etdum 
Mundul V, Bhoiooni Prosad and others (22 W. K., O.r, 32). 

There is no rule in the Civil Procedure Code which gives the Court any discre- 
tion in the matter of refusing to issue summonses to witnesses who are called by the 
parties in a civil case, to prove any point in their case, or of refusing to examine as, 
many of them as the parties please to examine. 

The provisions relating to the summoning and attendance of witnesses in civil 
cases will bo found in ss. 169 to 178 of Act XIV of 1882. 

The Courts have power to issue commission to examine witnesses in certain cases 
and the sections regulating the exercise of that power are ss. 383 to 391 (both in- 
clusive) of the same Act. 

The rules relating to the issue of commissions to examine witnesses in criminal 
cases are contained in ss. 503 to 508 (both inclusive) of Act X of 1882. 

If it be necessary to examine persons who are suffering imprisonment in Jail, 
Act XV of 1869 states how and when their attendance for the purpose of giving tes- 
timony can be procured. 

The following provisions of the old and new Codes of Criminal Procedure 
(placed in parallel columns), it will be seen, do vest a very considerable discretion in 
Magistrates, in respect of the summoning and examination of witnesses in criminal 
trials. 

ACT X OF 1872. ACT X OF 1882. 


192. The Magistrate may, at any stage 208. The Magistrate shall, when ^ the 
of the proceedings, summon and accused appears or is brought 


examine any person whose evi-. 
dence he considers essential to 
the inquiry, and recall and re- 
examine any person already ex- 
amined. 

861. Any Court or Magistrate may, at 
any stage of any procee^g, in- 
quiry or trial, summoi^ in the 
manner provided by chapter !^II 
(whieh telaW to theuBsue^f 
siimmonieiee) w witi|ess or 


before him proceed to hear the 
complainant (if any), and take 
in manner hereinafter provided 
all such evidence as may be 
produced in support of the pro- 
secution or in behalf of the 
accused, or as may be called for 
by the Magistrate. 

If the complainant or ofiioer con- 
ducting the prosecution, or the 
accused, applies to the Magistrate 
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lot 

fflcftminfe any person in attendance to issue process to compel 

though not summoned as a wit- the attendance of any witness 

neas, and it shall be its or his or the production of any 

duty to do BO if the evidence document or other thing, 

of such person appears essential the Magistrate shall issue such 

to the just decision of the case. process unless, for reasons to be 

recorded, he deems it unnecessary 
to do so. 

Nothing in tins section shall be 
deemed to require a Presidency 
Magistrate to record his reasons, 
200, The accused person shall be re- 211. The accused shall be required at 
quired at once (after charge has once (as soon as the charge has 

been framed and read and ex- been framed, read and explained 

plained to him) to give in orally to him) to give in, orally or 

or in writing, a list of witnesses in writing a list of the persons 

whom he wishes to be summoned (if any) whom he wishes to be 

to give evidence on his trial before summoned to give evidence on his 

the Court of Session or High trial. 

Court. The Magistrate may, in his discre- 

The Magistrate may, if he thinks tion, allow the accused to give in 

proper summon the persons so any further list of witnesses at a 

named to attend and give evi- subsequent time ; and, where the 

dence at the inquiry ; and if accused is committed for trial 

he does so, the commitment before the High Court, nothing 

shall not be considered to have in this section shall be deemed to 

been made until such evidence preclude the accused from giving, 

has been taken. at any time before his trial, to 

It shall be in the discretion of the the Clerk of the Crown a further 

Magistrate ; subject to the pro- list of the persons whom he 

visions of s. 859j to allow the wishes to be summoned to give 

accused person to give in any evidence on such trial, 

further list of witnesses at a sub- 212. The Magistrate may, in liis discre- 
sequent time. tion, summon and examine any 

witness named in any list given 
in to him under s. 211. 

357. In inquiries preliminary to commit- 213, When the accused, on being re- 
ment to a Court of Session or quired to give in a list under 

High Court, the Magistrate shall s. 211, has declined to do so, 

procure the attendance of the or when he has given in such 

witnesses for the prosecution as list and the witnesses (if aliy) 

in cases usually tried upon war- included therein whom the 

rant; and it shall be in his Magistrate desires to examine have 

discretion •to summon any wit- been summoned and examined 

nesB offered on behalf of the under s. 212, the Magistrate 

accused person to answer or may make an order committing 

disprove the evidence against the accused for trial by the High 

him. If the Magistrate refuses Court or the Court of Session (as 

to summon a witness so offered the case may be) and (unless the 

he shall record his reasons for Magistrate is a Presidency Magis- 

£tuoh refusal. trate) shall also record briefly the 

The Magistrate may summon and reasons for such commitment, 

examine supplementary witness- 216. When the accused has given in 
es after commitment and before any list of witnesses under s. 

the commencement of the trial, 211 and has been committed 

and bind them over to appear for trial, the Magistrate shall 

and give evidence. Such exami- summon such of the witnesses 

nation shall, if possible, be taken included in^ the list as have 

in the presence of the accused ' not appeared befoi«e himself/ to 
person, and, in every case a appear before the Ooutt which 
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copy of the examination of the accused has been commit- 

such witnesses shall be given ted. 

him free of cost. 

858. In such inquiries, when the person Provided that where the accused 

accused is to be committed for has been committed to the High 

trial, and has given in the list Court, the Magistrate may, in 

of witnesses mentioned in S. 200, his discretion, leave such wit- 

the Magistrate shall summon the nesses to be summoned by the 

witnesses to appear before the Clerk of the Crown, and such 

Court before which the accused witnesses may be summoned acj 

person is to be tried. cordingly ; 

859. If the Magistrate thinks that any Provided also that if the Magis- 

witncss is included in the list for trate thinks that any witness 

the purpose of vexation or delay, is included in the list for the 

or of defeating the ends of justice purpose of vexation or delay or 

he may require the accused person of defeating the ends of justice, 

to satisfy lum that there are rea- the Magistrate may require the 

sonable grounds for believing that accused to satisfy him that there 

such witness is material. are reasonable gi'ounds for be- 

If the Magistrate be not so satisfied, lieving that the evidence of 

he shall not be bound to summon such witness is material, and, if 

the witness, but in doubtful ho is not so satisfied, may refuse 

cases be may summon such wit- to summon the witness (record- 

n OSS if such a sum is deposited ing his reasons for such refusal), 

with the Magistrate as he thinks or may, before summoning him, 

necessary to defray the expense require such sum to be deposit- 

of obtaining the attendance of ed as such Magistrate thinks 

the witness. necessary to defray the expense 

of obtaining the attendance of 
the witness. 

362. In warrant cases, the Magistrate 252. When the accused appears or is 
shall ascertain from the com- brought before a Magistrate, 

plainaut or otherwise, the names such Magistrate shall proceed 

of any persons who may be to hear the complainant (if any) 

acquainted with the facts and and take all such evidence as 

circumstances of the case, and may be produced in support of 

who are likely to give evidence the prosecution, 

for the prosecution, and shall The Magistrate shall ascertain, 
summon such of them to give from the complainant or other- 

evidence before him as he thinks wise, the names of any persons 

necessary. likely to be acquainted with 

The Magistrate shrall also, sub- the facts of the case and to be 

ject to the provisions of s. 859 able to give evidence for the 

summon any witness and examine prosecution, and shall summon 

any evidence that may be offered, to give evidence before himself 

in behalf of the accused person, such of them as he thinks neces- 

to answer or disprove the evidence sary. 

against him, and may, for that 257. If the accused applies to the Magis- 
purpose, at bis discretion, adjourn trate to issue any process for 

the trial from time to time. If compelling the attendance of 

the Magistrate refuse to summon any witness (whether he has or 

a witness named by the accused has not been previously examined 

person, he shall record Ms reasons in the case) for the purposes of 

for such refusal, and the accused examination or cross-examination 

person shall be entitled to appeal or the production of any doou- 

to the Court of Session against ment or other thing, the Magis- 

8u^ refusal.^ ^ trate shall issue such process un- 

Magistrate canjnot lirow- less he considers that such appli- 

ever discharge the accu|^ person cation should be refused on the 

f until the evidence ' of the gi’ound that it is made for the 
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witnesses named for the prosecu- 
tion has been taken.” S. 215, 
expl. III. 


863. The accused person shall be allow- 
ed to examine any witness not 
previously named by him, if such 
witness be in attendance; but 
he shall not, except as provided 
in s. 4 48, be entitled of right to 
have any witness summoned other 
than the witnesses named in the 
list delivered to the Magistrate by 
whom he was committed or held 
to bail for trial. 

[S. 448 relates to an amendment or 
alteration of the charge which, in 
the opinion of the Court, is such 
that proceedina: immediately with 
the trial is likely to prejudice 
the accused person in his defence.] 

361. In summons cases, the Magistrate 
. may summon any person who ap- 
pears to him likely to give materi- 
al evidence on behalf of the com- 
plainant or the accused. 

Ordinarily it shall be the duty of 
the complainant and accused, in 
non-cognizable cases, to produce 
their own witnesses. 

In such cases, it shall be in the 
discretion of the Magistrate to 
summon any witnesses named by 
the complainant or the accused ; 
and he may require, in such cases, 
a deposit of the expenses ot a 
witness before summoning him. 


226. In trials under this Chapter (XVIII 
relating to summary trials) the 
provisions of this Code in regard 
to summons cases shall be followed 
in respect of summons cases, and 
the procedure for warrant cases 
in respect of warrant cases, with 
the exceptions hereinafter pro- 
vided, 


purpose of vexation or delay, or 
for defeating the ends of justice. 
Such ground shall be recorded by 
him in writing. 

The Magistrate may, before sum* 
moning any witness on such ap- 
plication, require that his reason* 
able expenses incurred in atten- 
ding for the purposes of the trial 
bo deposited in Court. 

291. The accused shall be allowed to 
examine any witness not previ- 
ously named by him, if such 
witness is in attendance ; but he 
shall not, except as provided in 
sections 211 and 231, be entitled 
of right to have any witness sum- 
moned, other than the witnesses 
named in the list delivered to the 
Mragistrate by whom he was com- 
mitted for trial. 

[S. 231 allows the prosecution and 
the accused to recall or resummon 
and examine, with reference to 
the alteration made in the charge 
by the Court, any witness who 
may have been examined.] 

244. If the accused does not make such 
admission (of guilt) the Magistrate 
shall proceed to hear the com- 
plainant (if any) and take all 
such evidence as may be produced 
iu support of the prosecution, 
and also to hear the accused and 
take all such evidence as he pro- 
duces iu his defence. 

The Magistrate may, if he think 
fit, on the application of the com- 
plainant or accused, issue process 
to compel the attendance of any 
witness or the production of any 
document or other thing. 

The Magistrate may, before sum- 
moning any witness on such ap- 
plication, require that his reason- 
able exjjenses, incurred in attend- 
ing for the purposes of the trial 
be deposited in Court. 

262. In trials under this Chapter, (XXII, 

. relating to summary trials) the 
procedure prescribed for summons 
cases shall be followed in sum- 
mons cases, and the * procedure 
prescribed for warrant cases shall 
be followed in warrant cases, ex- 
cept as hereinafter mentioned* 
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CHAPTER X. 

Of THE Examination op Witnesses. 

X36. The order in which witnesses are produced and examin- 
r Ordw o! production regulated by the law and practice 

and examination of for the time being relating to civil and crimi- 
witnesses. nal procedure respectively, and in the absence 

of any such law, by the discretion of the Court. 

Notes. 

m 

The rules as to the order in which witnesses in civil cases are to be produced 
and examined will be found in ss. 179 and 180 of Act XIV of 1882. 

The rules as to tho order in which witnesses in criminal cases are to be pro- 
duced and examined will be found in the sections, which appear in the notes to the 
last preceding section. 

136. When either party proposes to give evidence of any fact, 
Judge to decide as may ask the party proposing to give 

to admissibility of the evidence in what manner the alleged fact, 
evidence. jf proved, would be relevant ; and the Judge 

shall admit the evidence if he thinks that the fact, if proved, 
would be relevant, and not otherwise. 

If the fact proposed to be proved is one of which evidence 
is admissible only upon proof of some other fact, such last-mention- 
ed fact must be proved before evidence is given of the fact first 
mentioned, unless the party undertakes to give proof of such fact 
and the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another 
alleged fact being first proved, tho Judge may, in his discretion, 
either permit evidence of the first fact to be given before the 
second fact is proved, or require evidence to be given of the 
second fact before evidence is given of the first fact. 

Illustrations. 


{a) It is proposed to pr<5vc a statement about a relevant fact by a person 
alleged to be dead, which statement is relevant under section thirty-two. 

The fact that the person is dead must be proved by tho person propos- 
ing to prove the statement, before evidence is given of the statement. 

(6.) It is proposed to prove, by a copy, the contents of a document said 
to be lost. 

The fact that the original is lost must be proved by the person propos- 
ing to produce the copy, before the copy is produced. 

(c.) A is accused of receiving stolen property knowing it to have been 
stolen. 

It is proposed to prove ttet he denied the possession of the property. 
The relevancy of the denial depends on the identity of tho property. 
The Cpprt naay in its discretion, either require the, property to be 
identified befoi^ the denial of Ihe possession is proved, or permit the deuial of 
the possession to be proved b|fore the property is identified. 
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(d,) It i» proposed to prove a fact (A) which is said to have been the 
cause or effect of a fact in issue. TWe are several intermediate facts (B- 
C, and B) which must be shown to eiast before the fact (A) can be regarded 
as the cause or effect of the fact in issue. The Court may either permit A 
to be proved before B, 0 or D is proved, or may require proof of B, 0 and D 
before permitting proof of A. 

Examination- in- 137. The examination of a witness by 
chief. the party who calls him shall be called his 

examination-in-ohief. 

^ . . . The examination of a witness by the adverse 

party shall be called his cross-examination. 

The examination of a witness, subsequent to the cross-exami- 
nation, by the party who called him, shall be 
Ee-examination. called his re-examination. 

138. Witnesses shall be first examined-in-chief, then (if the 
Order of examiua- adverse party SO desires) cross-examined, then (if 
tions. the party calling him so desires) re-examined. 

The examination and iS^-examination must relate to re* 
levant facts, but the cross examination need not be confined to 
the facts to which the witness testified on his examination-in-chief. 

The re-examination shall be directed to the explanation of 
. Direction of re-exa- matters referred to in cross-examination ; and 
mination. if new matter is, by permission of the Court, 

introduced in re-examination, the adverse party may further cross- 
examine upon that matter. 


Notes, 

In one case a Sessions Judge, on the examination-in-chief being finished, ques- 
tioned nearly all the witnesses at considerable length ujion the very points to which 
he must have known that the cross-examination would certainly and properly be 
directed. The High Court pointed out that this was irregular, opposed to the provi- 
sions of this sestion and not quite fair to the prisoners. The result of it was to 
render the cross-examination by the prisoners’ pleaders to a great extent ineffective, 
by assisting the 'Witnesses to explain away in anticipation the points which might 
have afforded proper ground for useful cross-examination. 

It is not the province of the Court to examine the witnesses, unless the pleaders 
on either side liave omitted to put some material question or questions ; and the 
Court should, as a general rule, leave the witnesses to the pleaders to be dealt with 
as laid down in this section. Tlie Judge’s power to put questions under section 165 
was nob intended to be used in the manner which the High Court had occasion to no- 
tice in the present case. In the matter of Noor JBux Kazi, Shaikh Toyah and Jamir 
Mundle (7. C. L. E., 385 ; 1. L. B., 6 Cal., 279). 

The following decisions bearing upon the right of accused persons to recall and 
cross-examine witnesses for the prosecution after charge has been framed will prove 
useful to the profession and also to the Criminal Courts. 

A Magisti'ate cannot refuse to allow witnesses, whom he allowed to be crosa- 
examined by the accused previous to the preparation of a charge, to be recalled and 
cross-examined after the accused has been put ujjon his defence under s. 262 of 
Act XXV of 1861 (corresponding with s. 218 of Act X of 1872), treating themei 
witnetm fw the prmcuUon, ThaJeoor Doyal Sen (17 W. R., Cr., 61), 


^ N 
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When a charge has been framed and the defendant put on his defence, he has a 
right, under s. 218 of Act X of 1872 to have the prosecutor’s witnesses recalled for 
the purpose of cross-examination, even thcmgh he simply pleads “ not guilty.” 

The claim to recall the witnesses for the prosecution is very different from the 
Request made by the accused to summon a witness under s. 362 of the same Act. 

No appeal lies to the Sessions Court from the order of the Magistrate refusing 
to recall the witnesses for the prosecution for the purpose of cross-examination, but 
the order is such an error as cannot be immediately corrected except by the interposi- 
tion of the High Court under its powers of Superintendence and Revision, J.R, 
Belilios (19 W, R., Cr., 53). 

Under s. 218 a Magistrate is not competent to refuse to recall the witnesses for 
the prosecution to be cross-examined by the accused, and it is not necessary for the ac- 
cused to show that he has reasonable grounds for his application. Qwecn v, Amiruddin 
Fahir (21 W. R., Cr., 29). 

' A prisoner originally charged with an offence under s. 302 I.P.C. and acquitted 
of that charge, was co.ininitted the day following that on which she was acquitted 
for trial, without any witnesses being examined, on a charge under s. 307 and 
without liaving any opportunity of cross-examining the witnesses on the first 
charge with respect to the second charge. Held that the irregularity was one which 
was not covered by s. 2S3 of Act X of 1872, and that the prisoner had been prejudiced 
thereby in her defence. The trial under s. 307 was accordingly quashed and a new 
trial ordered, (lueen v. Mussamat Itwarya (22 W. R. Cr., 14). 

As a rule the correct and proper time for the purpose of cross-examination of 
the witnesses for the prosecution is at the commeiicefhent of the accused person’s 
defence; but it is in the discretiou of the Court to allow the accused to recall and 
cross-examine the witnesses for the prosecution at any period of the defence, when the 
Court may think such a step right and proper. 

It is incumbent upon the Court, when it discharges a witness from the duty of 
attendance before the trial is ended, to ascertain from the accused whether he has 
or is likely to have any need of the witness’s testimony ; and if ho has such need, 
then to take such steps for insuring the presence of the witness at the required time 
as may be necessary. IihurrucMharee Sinyh (22 W. R., Cr., 44). 

In a waiTant case, the accused is entitled to recall and cross-examine prosecution 
witnesses, as expre.ssly provided by s. 218 of Act X of 1872, even though he had, 
previously to the charge being drawn up, already cross-examined them ; and in a case 
in which this riglit was refused by the Magistrate, and more than half of the im- 
prisonment ordered had been suftered, the High Court refused to order a new trial 
but recorded au order of acquittal. Nohin Chand Banerjca and another (25 W. R., 
Cr., 32). 

When certain accused persons, who were convicted of using criirinal force, 
had not been allowed to recall and cross-examine the witnesses for the prosecution, 
because the trying officer believed that such witnesses could only be recalled im- 
mediately after the framing of the charge.- — Held that accused persons always had a 
right to recall prosecution witnesses which ceased only when they themselves waived it ; 
that Magistrates could obviate all inconvenience to witnesses by asking accused 
persons, on the drawing up of charges whether they required the further attendance 
of the witnesses. In this case the prisoners having suffered the entire punishment 
the convictions were quashed. Qwen v. Ram Kishun Halwai and others (25 W. R., 
Cr. 48). 

In one case, on tlie 17th December 1880, the charge was drawn up and the 
Magistrate made this order “ To-day having hoard the pleaders and mooktears, the 
case will stand over until to-morrow.” The next day the accused applied to recall and 
Otoss-examine the complainant and his witnesses. The Magistrate passed an order 
that the matter should be brought up on the following day for orders. On the 20th, 
one of the witnesses for the prosecution, the constable who investigated the case, 
appeared before the Court and the Magistrate, at the request of the Head Constable, 
directed the Mooktear of the Reused to cross-examine him on that day in order to 
avoid the inconveniehoe of the 'Const^le having to appear an another day. The 
mooktear declined to cross-exaniine liim on that day on the ground that he was not 
prepared to do the pleader of the accused was not present, and also because it 
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might prejudice the defence if all the witnesses were not brought up at once for 
cross-examination, and by a petition of the 20th idem he asked that some future day 
might be fixed for the cross-examination. 

The Court hddf under these circumstances, that the right of an accused person 
to recall and cross-examine the witnesses of the prosecution under s. 218 of Act X 
of 1872, must be exercised at the time when the charge is read and explained to him 
under the preceding section, and if not exercised at that time, it cannot afterwards 
be insisted on although it is in the discretion of the Magistrate to recall the witnesses, 
if he think fit. Sheikh Faiz AU and others (8 C. L. II., 325 ; I. L., R. 7 Cal., 28). 

In the trial of warrant cases the accused may, after the charge is drawn up 
and the witnesses for the defence have been examined recall and cross-examine the 
witnesses for the prosecution, unless he had previously expressly abandoned his right 
to do so. TaUuri Venkayya v. Queen (I. L. R., 4 Mad,, 130). 

In Empress v. Baldeo Sahai (I. L. R., 2 All., 253) SpanhlCj /., said, ** The plain 
meaning and intention of this section was to allow him (the accused) the right in 
question (to recall and cross-examine the witnesses for the prosecution) at any time 
while he is engaged in his defence and before his trial is concluded. The object of 
the section is clearly to secure the accused the opportunity of cross-examining the 
witnesses for the prosjecution after he has been informed as to the nature of the specific 
charge which he is required to answer. Until he knows this lie is not in a position to 
decide in what points the evidence, for the prosecution is material. If this opportu- 
nity be secured, I do not ai)prehend that he has any ftirther right of recalling the 
witnesses. If the witnesses for the defence are in attendance they are to be examin- 
ed, and after that^he accused shall be allowed to recall and cross-examine the wit- 
nesses for the prosecution. But if the witnesses for the defence were not in atten- 
dance, the accused would still be at liberty to recall the witnesses for the prosecution. 
If he refuses to exercise this right after he has entered on. kis defence^ he cannot, I 
think, demand as a right the recall of the witnesses for the prosecution, if the case 
be adjourned because he has not produced his witnesses. He has had the opportu- 
nity intended by this section. What his own witnesses may say can have little or no 
bearing on the cross-examination of the witnesses for the prosecution who are called 
to support the charge, but not to refute the evidence for the defence.” 

Sections 255 and 256 of Act X of 1882 will replace sections 217 and 218 of Act 
X of 1872 and are here placed in parallel columns so that they may be the more 
readily compared. 

ACT X OF 1872. ACT X. OF 1882. 

217. The charge shall then be read and 255. The charge shall then be read and 

exphdned to the accused person, explained to the accused, and he 

and he shall be asked whether ho shall be asked whether he is guil- 

is guilty or has any defence to ty or has any defence to make, 

make. If the accused pleads guilty, the 

Magistrate shall record the plea, 

. and may in his discretion convict 

him thereon. 

218. If the accused person have any 256. If the accused refuses to plead or 

defence to make to the charge, ho does not plead or claims to 

. shall be called upon to enter upon bo tried, he shall be called upon 

the same, and to produce his wit- to enter upon his defence and to 

nesses if in attendance, and shall produce his evidence and shall, at 

be allo-wed to recall and cross- any time while ho is making hia 

examine the witnesses for the “ defence, be allowed to recall and 

prosecution. cross-examine any witness for the 

If the accused person puts in any prosecution present in Court or 

written statement, the Magistrate its precincts. If the accused 

may file it with the record, but puts in any written statement, 

* shall not be bound to do so. the Magistrate shall file it with 

the record. 

AT, J3 , — The accused has, under the next 

section, which has been set forth. 
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in thd tn «. 1S4 (antd p. 1<)2) 
t^e right to apply to the MAgia- 
ttate to iaaue procestt for oompto* 
ing the attendance of any witness, 
whether previously exainlned or 
not, for the purposes of exatnina- 
tion or cross-examination. 

139. A person summoned to produce a document does not 
Cross-examination become a witness by the mere fact that he 
of person called to produces it, and cannot be cross-examined 
produce a document, unless and until he is called as a witness. 

Witnesses to cha- 140. Witnesses to character may be 

racter. cross-examined and re-examined. 

141. Any question suggesting the answer, which the person 

L di uestio s P^^ttiiig it wishes or expects to receive, is called 
ea ing ques ions. leading question. 

142. Leading questions must not, if objected to by the 

When they must adverse party, be asked in an examination-in- 

not be asked. chief, or in a re-examination, except with the 

permission of the Court. 

The Court shall permit leading questions as to matters which 
are introductory or undisputed ; or which have, in its opinion, 
been already sufficiently proved. 

When they may be 143. Leading questions may be asked 
asked. in cross-examination. 

144. Any witness may be asked whilst under examination, 

Evidence as to whether any contract, grant or other disposition 
matters in writing. of property, as to which he is giving evidence 
was not contained in a document, and if he says that it was, or 
if he is about to make any statement as to the contents of 
any document, which in the opinion of the Court, ought to be 
produced, the adverse party may object to such evidence being 
given until such document is produced, or until facts have been 
proved which entitle the party who called the witness to give 
secondary evidence of it. 

Explanation . — A witness may give oral evidence of state- 
ments made by other persons about the contents of documents if 
such statements are in themselves relevant facts. 

Illustration. 

The qiiesliott is, whether A assaulted B, C depcmes that he heard A say 
to B*— ^ B wrote a letter accUsiag me of theft, and I will be revenged on him.’ 
This statement is relevant, as showing A’s motive for the assault and evi- 
dence in&y be of it, though no other evidence is given about the letter. 
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145. A wit&esB may be oro{lB*examioed as to previona 
CiwM exaaufaation statements made by him in writing or redufl. 

as to previouB Btfate- into writing, and relevant to matters in 
mentB in writing. question, without such writing being shown to 
him, or being proved ; but if it is intended to contradict him by the 
writing, his attention must, before the writing can be prov^, be 
called to those parts of it which are to be used for the purpose of 
contradicting him. 

Note 9 

In MuMhershcLw Bezonji v» The New Dhurrurrmy Spinning and Wea/ving Cmn- 
pany (I. L. R., 4 Bom., 576) it appeared that A was employed by B at interv^s of a 
week or fortnight to write up B’s account books, B furnishing him with the necjessary 
information either orally or from loose memoranda. IBM that the entries so made 
could not he given in evidence to (xnitradict A under this section as previous state- 
ments made by him in writing. The statements were really made, not by A but by 
B, under whose instructions A had written them. 

146. When a witness is cross-examined, he may, in addi- 
Questions lawful in tion to the questions hereinbefore referred to, 

cross-examination. be asked any questions which tend 

(1.) to test his veracity ; 

(2.) to discover who he is and what is his position in life, or 

(3.) to shake his credit, by injuring his character, although 
the answer to such questions might tend directly or indirectly 
to criminate him, or might expose or tend directly or indirectly to 
expose him to a penalty or forfeiture. 

147. If any such question relates to a matter relevant to 
When witness to be the suit or proceeding, the provisions of section 

compelled to answer, one hundred and thirty-two shall apply thereto. 

148. If any such question relates to a matter not relevant 
to the suit or proceeding except in So far as it 
affects the credit of the witness by injuring his 
character, the Court shall decide whether or 
not the witness shall be compelled to answer it, 
and may, if it thinks fit, warn the Witness that 

he is not obliged to answer it. In exercising its discretion, the 
Court shall have regard to the following considerations : — 

(L) Such questions are proper if they are of such a nature 
that the truth of the imputation conveyed by them would 
seriously affect the opinion of the Court as to the credibility of 
the witness on the matter to which he testifies : 

(2.) Such questions are improper if the imputation which 
they convey relates to matters so remote in time, or of such a cha- 
racter, that tbe truth of the imputation would not affect, or would 
affect in a slight degree, the opinion of the Court as to the credibi- 
lity of the witness on the matter to which he testifies: ^ 


Court to decide 
when question shall 
be asked and when 
witness compelled, to 
answer. 
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(30 Such questions are improper if there is a great dispro- 
portion between the importance of the imputation made against 
the witnesses character and the importance of his evidence : 

(4.) The Court may, if it sees fit, draw, from the witness’s 
refusal to answer, the inference that the answer if given would be 
unfavourable. 

149. No such question, as is referred to in section one 
Question not to be hundred and forty-eight, ought to be asked, un- 
asked without reason- less the person asking it has reasonable grounds 
able grounds. fQj. tliinking that the imputation, which it 

conveys, is well founded. 


Illustrations. 

(a,) A barrister is instructed by an attorney or vakil that an impor- 
tant witness is a dakait. This is a reasonable ground for asking the witness 
whether he is a dakait, 

(h,) A pleader is informed by a person in Court that an important 
witness is a dakait. The inform«‘\nt, on being questioned by the pleader, 
gives satisfactory reasons for his statement. This is a reasonable ground for 
asking the witness whether he is a dakait. 

(c.) A witness, of whom nothing whatever is known, is asked at random 
whether he is a dakait. There are here no reasonable grounds for the 
question. 

(cf.) A witness, of whom nothing whatever is known, being questioned 
as to his mode of life and means of living, gives unsatisfactory answers. 
This may be a reasonable ground for asking him if he is a dakait. 

150, If the Court is of opinion that any such question 
Procedure of Court asked without reasonable grounds, it may, 

in case of question if it was asked by any barrister, pleader, vakil 
being asked without or attorney, report the circumstances of the 
reasonable grounds. ^Y\q High Court or other authority to 

which such barrister, pleader, vakil or attorney is subject in the 
exercise of his profession. 

161. The Court may forbid any questions or inquiries which 
Indecent and scan- it regards as indecent or scandalous, lilthough 

dalous questions. such questions or inquiries may hava some 
beatiug on the questions before the Court, unless they irelate to 
facts in issue, or to Matters necessary to be known in order to 
determine whether or not the facts in issue existed. 

162. The Court shall forbid any question which appears to 
Questions intended it to be intended to insult or annoy, or which| 

to insult or annoy. though projrer in itself, appears to the Court 
needlessly offensiTO in for^. 
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163. When a witness has been asked and has answered any 
Exclusion of evi. which is relevant to the inquiry only 

deuce to contradict in SO far as it tends to shake his credit by in- 
answers to questions jiiring his cliaracter, no evidence shall be given 
testing veracity. Contradict him ; but if he answers falsely, 

he may afterwards be charged with giving false evidence. 

Exception 1. — If a witness is asked whether he has been 
previously convicted of any crime and denies it, evidence may 
be given of his previous conviction. 

Exception 2. — If a witness is asked any question tending to 
impeach his impartiality, and answers it by denying the facts 
suggested, he may be contradicted. 

Illustrations. 

(a.) A claim against an underwriter is resisted on the ground of fraud. 

The claimant is asked whether in a former transaction, he had not made 
a fraudulent claim. He denies it. Evidence is oftbred to show that he did 
make such a claim 

The evidence is inadmissible. 

(A) A witness is asked whether he was not dismissed from a situation 
for dishonesty, Ho denies it. 

Evidence is offereii to show that he was dismissed for dishonesty. 

• The evidence is not admissible. 

((?.) A affirms that on a certain day he saw B at Lahore. A is asked 
whether he himself was not on that clay at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. 

The evidence is admissible, not as contradicting A on a fact which affects 
his credit, but as contradicting the alleged fact that B was seen on the day 
in question in Lahore. 

In each of these cases the witness might, if his denial was false, be 
charged with giving false evidence. 

(H.) A is asked whether his family has not had a blood feud with the 
family of B againjst whom he gives evidence. 

He denies it. He may be contradicte<i on the ground that the question 
tends to impeach his impartiality, 

JV'otes. 

If a man deny having made a promissory note, and the fact whether he had 
or not is relevant to the trial only in so far as it might affect his credit, no con- 
tradiction of his statement could, according to the principle of this section, in strict- 
ness be receive, Jte0, V. Parbhudais Amba9*am and (11 Bom., H, C. R., 90), 

In V, 8a)charam Muhmidji and three others (11 Bom. H. 0. R., 160)! 
Evidence was held to be admissible to prove that two witnesses for the prosecution 
were at Dhond till the afternoon of the day of the fire and to show that it was highly 
improbable that they should have left Dhond at about 11 a. m. or noon, and therSbre 
higlily improbable that the accused should have been seen by them at Wahle, as 
asser^d at 1 p. m. The case was like that in ill. (c) to this section, which shows thfij 
the admissibility of the testimony does not depend on the cross-examination 61 the 
witnesses to be contradicted. 
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164* The Court may, in its discretion, permit the person 
Question by party who calls a witness to put any questions to 
to bis 0 wn witness. him which might be put in oross^eacamination 
by the adverse party. 

166. The credit of a witness may be impeached in the 
Impeaching credit following ways by the adverse party, or, with 
of witness. the consent of the Court, by the party who 

calls him 

(1.) By the evidence of persons who testify that they, from 
their knowledge of the witness, believe him to be unworthy of 
credit ; 

(2.) By proof that the witness has been bribed, or has 
accepted the offer of a bribe, or has received any other corrupt 
inducement to give his evidence ; 

(3.) By proof of former statements inconsistent with any 
part of his evidence which is be . cpntradioted ; 

(4.) When a man is prosecuted for rape or an attempt ii; to 
ravish, it may be shown that the prosecutrix was of generally 
immoral character. 

Explanation.---^ witness declaring another witness to be 
unworthy of credit may not, upon his examination-in^hief, give 
reasons for his belief, but he may be asked his reasons in cross- 
examination, and the answers which he gives cannot be contradict- 
ed, though, if they are false, he may afterwards be charged with 
giving false evidence. 

Illustrations. 

(a.) A sues B for the price of goods sold and delivered to B. C says 
that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he 
had not delivered the goods to B. 

The evidence is admissible. 

(6.) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given the B wound of 
which he died. 

Evidence ie offered to show that, on a previous occasion, 0 said that the 
wound was not given by A or in his presence. 

The evidence is admissible. 

Notes. 

The word in italics indicates the change made in this secUou by section 11 of 
Act XVIII of 1872. 

The rule of English liaw oh this point is that the credit of a witness may, 
amongst other W^s, be impeached by evidence of facts, contradictory of the evidence 
^ven by him. The express provision of the Indian law is less extensive. The 
witness's credit, it is provided, cim only.be impeached in certain specified ways, that 
is, by questions or by testimony ^oing directly to his credit, not mediately through a 
contradiciion of the particular matter deposed to by him in the case, Mtg, v. 
Sghharam Mtthm0 and three Mere {U Bom, H. C. It, 186), 
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166. When a witness whom it is intended to corroborate 
Queetion. tending -gives evidence of any relevant fact, he may bo 
to oorroborate evi- questioned as to ajtiy other circumstances which 
denoe of relevant fact he observed at Or near to the time or place at 
admissible. which such relevant fact occurred, if the Court 

is of opinion that such circumstances, if proved, would corrobo- 
rate the testimony of the witness as to the relevant fact which 
be testifies. 


Illustration. 


A, an accomplice, gives an acc<>unt of a robbery in which he took part. 
He describes various incidents unconnected with the robbery which occurred 
on his way to and from the place where it was committed. 

Independent evidence of these facts may be given in order to corroborate 
his evidence as to the robbery itself. 

167. In order to corroborate the testimony of a witness, any 
former statement made by such witness relat- 
ing to the same fact, at or about the time when 
the fact took place, or before any authority 
legally competent to investigate the fact, may 
be proved. 

Note. 

Former statements made by an accomplice to his parents and to police officers 
shortly after a murder cannot be used under this section to corroborate his testimony 
though they may be consistent with it. Beg, v, Malapa bin Kapana and others 
(11 Bom. H. C. R., 196). . 


Former statements 
of witness may be 
proved to corroborate 
later testimony as to 
same fact. 


158. Whenever any statement, relevant under section 
thirty-two or thirty-three, is proved, all matters 
may be proved, either in order to contradict 
or to corroborate it, or in order to impeach or 
confirm the credit of the person by whom it 
was made, which might have been proved if 
that person had been called as a witness and had denied upon 
cross-examination the truth of the matter suggested. 


What matters may 
be proved in connec- 
tion with proved 
statement relevant 
under section 82 or 38. 


169. A witness may, while under examination, refresh his 
Refreshing me- memory by referring to any writing made by 
himself at the time of the transaction concern- 
ing which he is questioned, or so soon afterwards that the Court 
considers it likely that the transaction was at that time fresh in 
his memory. 

The witness may also refer to any such writing made by i«iy 
other person, and read by the witness within the time aforesali}^ u 
when he read it he knew it to be correct. ^ ® 



I14i OS' TBx miiask’sm ow vnmmm 

Whenever a witness may refresh his memory by refeveooe to 
When witness may «f 7 documen^ he may, with the Mrmissioft of 
use copy of docu- the Court, refer to a copy of such dooameat : 
meat to refredi me- Provided the Court be satisfied that there w 
■wiy. sufficient reason for the non-production of the 

original. 

An expert may refresh his memory by reference to profes- 
sional treatises. 


Notes. 

Section 119 of Act X of 1872 not maHng it obligatory upon a police offloer to 
reduce to writing any statements made to him during an investigation, neither 
that section nor section 91 of tliis Act renders oral evidence of such statements in* 
admissible. If the statements be actually reduced to writing, the writing itself 
cannot be treated as part of the record or used as evidence but may be used for the 
purpose of refreshing the memory under the present section. Consequently, the 
person making the statements may properly be questioned about them ; and, with 
a view to iinpeach his credit, the police officer himself or any other person in whose 
hearing the statements were made, can be examined on the point under s. 165* 
JReg, V, Uttam Cliand Kapur Ghand and other m (11 Bom H, C. R. 120). 

The plaints and records in a number of suits upon bonds instituted by the aame 
plaintiffi against different persons were destroyed by ffre. The suits were reiutitnitad 
and duplicate copies of the plaints were filed. The only evidence of the executm 
of the bonds from which the plaints were prepared, consisted of a register kept by 
the plaintiff’s gomastas, in which the names of the executants, the quantity of rice lent 
to them, ita price, the instalments in ■wffiich the price was to be paid and the 
names of the attesting witnesses to the bonds were entered in tabular form. 
Held that, though the register was not secondary evidence of the contents of the 
bonds, yet it was a d'»sument which might be referred to by a witness for the pur- 
pose of refresliing his memory under this section ; and so he miight be able ^ 
the aid of the register to give evidence both as to the execution and contents of 
the bonds upon which the Court could act and pass a decree in favour of the 
plaintiff. Taruck Hath Mullkk v, Jeamat Hosya, (I. L. R., 6 Gal., 853). 

A prisoner has no right to insist that a police diary, if not in Court, shall be 
sent for, or, if it be in Court, that it be referred to for the purpose of refreshing 
the memory of a police officer under examination. 

Per Wikm J: — A. witness cannot be compelled to refresh his memory from any 
document unless the document is either in the possession of the party who desires 
to put it to the witness, or is at least such as he can insist on haviog produced. 

WUson^ J,, also approved of the case Uttamchand and Kapurchand (11 Bom., 
H. C. R., 120) above cited and explained it thus : what was decided in that case 
was this, that when a witness comes forward at a trial and makes a atatement eon* 
tradictiug his statements previously made to the police, the accused or his pleader is 
entitled to cross-examine him with respect to his former statement ; that if he 
desires it he may be contradicted ; and that one of the ways in which he may be con* 
tradioted is by calling the police officer before whc«n be made the statement who 

refresh his memory from hit diary. KaUckarm CJmmn (10 C. L. R., 51.), 

160* A witness may also testify to facts mentioned itt 
Testimony to lact* 4ocnment ais is mentioned in see^ one 

stated in document hundred and fifty-nine, although h« has ao 
mentioned in section specijEfc recoll^tion of the facts thai^hlves if 

he M |uro tKat the facts weis (Kwreot^t eecofd 
ed in the dytiment. 
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lUmtraUm. 

A book-keeper may testify to facts reoordod hr him in bo<A:s r^ularly 
ka^ in the conrse of business, if he knows that the books were corredtly kept,; 
although he has forgotten the particular transactions entered* 

161. Any writing referred to under the provisions of the 

Bight of adverse preceding sections must be produced 

par^ as to writing and shown to the adverse party if he requires 
used to refresh me- it ; such party may, if he pleases, cross-exa- 
mine the witness thereupon. 

162. A witness summoned to produce a document shall, if it 
Production of do- is in his possession or power, bring it to Court, 

cuments. notwithstanding any objection which there 

may be to its production or to its admissibility. The validity of 
any such objection shall be decided on by the Court. 

The Court, if it sees fit, may inspect the document, unless it 
refers to matters of state, or take other evidence to enable it to 
determine on its admissibility. 

If for such a purpose it is necessary to cause any document 
Translation of do- to be translated, the Court may, if it thinks 
cuments. direct the translator to keep the contents 

sfecret unless the document is to be given in evidence : and if the 
interpreter disobeys such direction, he shall be held to have com- 
mitted an offence under section one hundred and sixty-six of the 
Indian Penal Code. 


163. When a party calls for a document which he has 

Doouinent called ®®t^®® t® produce, and 

for and produced on such document is produced and inspected by 
miiaej must be given the party calling for its production he is bound 
g*’^® evidence if the party producing 
. it requires him to do so. 


164* When a party refuses to produce a document which 
he has had notice to produce, he cannot after- 
wards use the document as evidence without 
the consent of the other party or the order of 
the Court. 


Ufting as evidence 
document production 
of which was refused 
on notice* 


Illustration. 

A sues B on an agreement and gives B notice to produce it At the 
trial, A calls for the document and B refuses to produce it. A gives seooi^» 
ary evidence of its contents. B seeks to produce the document itself to 
contradict the setjondary evidence given by A, or in order to show that the 
agreement is not stamped. He cannot do so, ^ 



116 OF TH» EXAMINATION OP WITNESSES. 

166. The Judge may, in order to discover or to obtain 
Judge's power to pj'oper proof of relevant facts, ask any question 
put questions or or- he pleases, in any form, at any time, of any 
der production. witness, or of the parties, about any fact relevant 

or irrelevant; and may order the production of any document or 
thing ; and neither the parties nor their agents shall be entitled 
to make any objection to any such question or order, nor, with- 
out the leave of the Court, to cross-examine, any witness upon any 
answer given in reply to any such question. 

Provided that the judgment must be based upon facts 
declared by this Act to be relevant, and duly proved. 

Provided also that this section shall not authorize any Judge 
to compel any witness to answer any question, or to produce any 
document which such witness would be entitled to refuse to answer 
or produce under sections one hundred and twenty-one to one 
hundred and thirty-one both inclusive, if the question were asked 
or the document were called for by the adverse party ; nor shall 
the Judge ask any question which it would be improper for any 
other person to ask under sections one hundred and forty-eight 
or one hundred and forty-nine ; nor shall he dispense with pri - 
mary evidence of any document, except in the cases hereinbefore 
excepted. 

Notes. 

In Reg v. Sakharam Muhmdji and three others (11 Bom H. C. R., 166). West^ 
said “ when the Counsel for the prisoner has examined or declined to cross-examine 
a witness, and the Court afterwards, of its own motion, examined Ixim, the witness 
cannot then, without the permission of the Court, be subjected to cross-examination. 
When, after the examination of a witness by the complainant and the defendant, the 
Court takes him in hand, he is piiT under special pressure as the Judge is empowered 
to ask any question he pleases, in any form about any fact relevant or irrelevant ; 
and he is, therefore at the same time placed under the special protection of the 
Court, which may, at its discretion, allow a party to cross-examine him but this can- 
not be asked for as a matter of right. 

This principle applies equally whether it is intended to direct the examination 
to the witness’s statements of fact, or to circumstances touching his credibility, for 
any question meant to impair his credit tends (or is so designed) to get rid of the crfBtect 
of all his answers and of each of them just as much as one that may bring out an in- 
consistency or contradiction. It is then a cross-examination upon answers, upon 
every answer given to the Court and is subject to the Court’s control.” 

In the case of the Empress v. Grish Chmder Talukdar (I. L. R., 6 Cal., 614) 
Jacksmt held that where the Judge thought it necessary to call one of the wit- 
nesses for the prosecution (who was examined by theMagistrate in the enquiry which 
preceded the committal of the case to the Sessions Court and was not call^ at the 
Sessions trial nor ofiFered for crews-examination by the accused) for the purpose of 
eliciting some facts which he thought material for the prosecution, the prisoner 
ought to have been allowed an opportunity of putting any question that he thought 
necessary in cross-examination. ^ / 

See case Mo&r Bux Kadi Sheik Toyed and Jamir Mundk (7 C. L. B., 885 ; 
IgJi. B., 6 Cal., 279), quoted in hotes to section 188 (ante p, 105), 
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166. In cases tried by jury or with assessors, the jury or 
Power of Jury or assessors may put any questions to the witness- 
ABsessors to put es, through or by leave of the Judge, which the 
questions. Judge himself might put and which he consi- 

ders proper. 


CHAPTER XL 

Of Improper Admission and Rejection of Evidence. 

167. The improper admission or rejection of evidence shall 
No new trial for ground of itself for a new trial or re- 

improper admission versal of any decision in any case, if it shall 
or rejection of evi- appear to the Court before which such objection 
is raised that, independently of the evidence 
objected to and admitted, there was sufficient evidence to justify 
the decision, or that, if the rejected evidence had been received, 
it ought not to have varied the decision. 

Notes. 

Where a copy of a deposition is improperly admitted, such admission is not 
ground of itself for a new trial, if independently of the evidence so admitted, there 
is sufficient evidence to justify the decision. Wooma Kant Buhahee v. Ganga Karain 
Phowdhry and otli^ra (20 W. li., 884), 

This section applies to criminal as well as civil cases ; and it is for the Court of 
Sessions to decide whether there is evidence enough apart from any irregularity, to 
convict an accused person. Qmenv. Hurryhole Ghoae (25 W. R., Cr., 86 : 1. L. R., 
1 Cal., 207). 

In PUamher Jina's case (I. L. R. 2 Bom., 61) Westropp, C. »/., was clearly of 
opinion that this section is applicable to criminal as well as to civil cases, and is so to 
criminal cases, whether or not the trial has been had before a jury ; and that the 
expression in this section “ the Court before which such objection is raised ” includes 
the reviewing or appellate Court. That this section applies to criminal as well as to 
Civil Courts was, his Lordship thought, satisfactorily established by the 1st section, 
which renders the Act applicable to “ all judicial proceedings in or before any 
Court including Courts martial,” with certain exceptions not material in this case ; 
and by the 3rd ^eection which declares that the word Court includes all Judges and 
Magistrates. 
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SCHEDULE. 

0 

ENACTMENTS BEPEALED. 
(See Section S.) 


Number und year. 


Title. 


bJxtent of repeal. 


Stat. 2d, Geo. 111., 
Cap. 57. 


For the further regulation of the ! 
trial of persons accused of certain 
offences committed in the East | 
Indies ; for repealing so much of an j 
made in the twenty-fourth 
year of the reign of his present 
Majesty (intituled * An Act for the 
better regulation and management 
of the affairs of the East India 
Company, and of the British pos- 
sessions in India, and for establish- 
ingaCourt of Judicaturefor themore 
speedy and effectual trial of persor s 
accus^ of offences committed in 
the East Indies’) as requires the ser- 
vants of the East India Company to 
deliver inventories of their estates 
and effects ; for rendering the laws 
more effectual against persons un- 
lawfully resorting to the East In- 
dies ; and for the more easy proof, 
in certain cases of deeds and 
writing executed in Great Britain 
or India. 


Section thirty-eight so 
far as it relates to 
Courts of J ustioe in the 
East Indies* 


Btat. 14 and 15 Vie., To amend the Law of Evidence 
Cap. 99. 

Act XV. of 1852 ... To amend the Law of Evidence 


Section eleven and so 
much of section nine- 
teen as relates to British 
India. 

So much as has not been 
heretofore repeated. 


ActXIX.of 1858... 


To amend the Law of Evidence in 
the Civil Courts of the East India 
Company in the Bengal Presidency. 


Section nineteen. 


Act 11. of 1855 ... 
Act XXV of 1861... 

Act l.c^ 1868 ... 


For the further improvement of the 
Law of Evhlence. 

For amplifying the procedure of; the 
Courts of Criminal Judicature not 
established by Eojfal Charter. 

The Generali Clauses Act, 1868 

I 




So much as has not been 
heretofore repealed. 

Section two hundred and 
thirty-seven. 

Sections seven and eight. 







ACT No. X. OF 1873. 


Paasep bt the Qovernob-Qbnbbal of India in Council. 

(Received the assent of the Oov^rnor-Qeneral on the 8th April 1873 J 


AN ACT TO CONSOLIDATE THE LAW RELATING TO JUDICIAL OATHS 
AND FOR OTHER PURPOSES. 


Whereas it is expedient to consolidate the law relating to 
Preamble judicial oaths^ affirmations, and deelaraticms, 

and to repeal the law relating to official oaths, 
affirmations and declarations ; It is hereby enacted as follows : — 


Short title. 


I.— PAIXlMIliART. 

1. This Act may be called lodian 
Oatha Act. 1873.” 

It extends to the whole of British India, and so far as r^[uds 
subjects of Her Majesty, to the territories of 
Native Princes and States in alliance with Her 


Local extent. 

Majesty ; 

Commencement. , And it shall come into force on the first 
day of May 1878. 

2. The enactments specified in the schedule hereto abnex- 
Repeal of enact- ed are repealed to the extent mentioned in 
the third column thereof. 


3. Noting herein contained applies to proceedings bdbre 
Saving of cerfiun Courts Martial, or to oaths, affirmations or de* 
oatheandaffirmatione. clarations prescribed by any law which, under 
the provisions of the Indian Connells Act, 1861, the Governor 
Qenend m GOonoii has not power to repeal. 


II.— -Authobitt to administeb Oaths and AwntiiATioiw. 

4. The following Courts and persons are authorized to 
Authority to ad- administer, by themselves or by an officer em- 
oMiSw «atlM and powered by them in this behalf, oaths anit fAr- 
mations in discharge of the duties tor in 
flBwdse of tiuB powers imposed or conferred upon them r s qw sl ih iw * 
lyby law;— ' , ■ 


120 AUTHOBiTY TO ADMINISTEB OATHS AND AYFIRMATtONS. 

(a.) All Courts and persons having by law or consent of 
parties authority to receive evidence ; 

(b,) The Commanding Officer of any military station occupi- 
ed by troops in the service of Her Majesty : provided, 

(1.) that the oath or affirmation be administered within the 
limits of the station, and, 

(2.) that the oath or affirmation be such as a Justice of 
the Peace is competent to administer in British India. 


III. — Persons by whom Oaths or Affirmations must be 


Oaths or affirmations 
to be made by— 

(a.) 


MADE. 

5. Oaths or affirmations shall be made 
by the following persons : — 

all witnesses, that is to say, all persons who may 
Witnesflea:— lawfully be examined, or give, or be required 
to give, evidence by or before any Court or 
person having by law or consent of parties authority to examine 
such persons or to receive evidence : 

(6.) interpreters of questions put toi 
and evidence given by, witnesses, and 
Jurors. (c.l jurors. 

Nothing herein contained shall render it lawful to administer 
in a criminal proceeding, an oath or affirmation to the accused 
person, or necessai 7 to administer to the official interpreter of any 
Court, after he has entered on the execution of the duties of his 
office, an, oath or affirmation that he will faithfully discharge those 
duties. 


Interpreters : 


-Affirmation by 
Natiyes or by persons 
objecting to oaths. 


6. Where the witness, interpreter or 
juror is a Hindu or Muhammadan, 


or has an objection to making an oath, 

be shall, instead of making an oath, make an affirmation* 

In every other case the witness, interpreter or juror shall 
make an oath* 


IV.--F0RMS of^Oaths AND Affirmations. 

,7, All;oaths and affixations made under section five shall 
Fdrhis imd be administej^d according to such forms as 
liffirmaiaoiiis. the Higli Court may from time to time pres*^ 
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And until any such forms are prescribed by the High Court, 
Such oaths and affirmations shall be administered according to the 
forms nov in use. 

Explanation , — As regards oaths and affirmations administer- 
ed in the Court of the Recorder of Rangoon and the Court of 
Small Causes of Rangoon, the Recorder of Rangoon shall be 
deemed to be the High Court within the meaning of this section, 

8. If any party to, or witness in, any judicial proceeding 
Power of Court to offers to give evidence on oath or solemn 
tender certain oaths, affirmation in any form common amongst, or 
held binding by, persons of the race or persuasion to which he 
belongs, and not repugnant to justice or decency, and not purport- 
ing to affect any third person, the Court may, if it thinks fit, 
notwithstanding anything hereinbefore contained, tender such 
oath or affirmation to him. 

Notes. 

The defendant in this case was cited as a witness by the plaintiff because 
the witnesses of the latter had left the country and the plaintiff could not 
tell when they would return and had been informed that under a Privy Council 
ruling no case could be withdrawn after the issues had been framed. The 
defendant was examined under the usual form of oath, and subsequently the 
plaintiff informed the Court that his witnesses had returned and they were, examined 
to obviate all objections in the future, but their evidence wasr not considered by 
either of the Lower Courts, as they were of opinion that the plaintiff was bound by 
the oath of the defendant. The High Court considered, however, that this section 
was not in the contemplation of the plaintiff* when he cited the defendant as a witness. 
That the defendant was examined under the usual form of oath and not under any oath 
or form of affirmation under this section ; and, under such circumstances, s. 11 was not 
applicable to the case. Sreemunt Bam Totadar v. Bam Krishen Ben (22 W. R., 887). 

The matters in dispute in a suit were, by the desire of the parties to the suit, 
referred to arbitration. During the investigation of these matters by the arbitrators 
the plaintiff offered to be bound by the oath of the defendant administered on the 
Koran. The defendant agreed to take such oath, and such oath was accordingly 
administered to him by the arbitrators, and his evidence taken, and an award made 
based on the evidence so taken. On special appeal to the High Court of Allahabad 
by the plaintiff he objected for the first time, the objection not having been taken in 
his memorandum of special appeal, that the arbitrators were not legally competent 
to administer such oath, and the evidence so taken could not form a valid basis of an 
award, and the award was therefpre void. 

ffdd per Pearson, (the Senior Judge) Spanlck, dissenting, with reference to 
the legal competency of the arbitrators to adminster the oath, that the objection was 
good, and that the arbitrators had no power to administer the oath. Per Pearson, 
{Spankk doubting,) that, as the objection was one which vitally affected the proce- 
dure of the arbitrators, it could not be ignored, although it was not preferred in the 
Lower Courts, and was not to be found in the memorandum of special appeal. Per 
Pearson /.,’that the statement of the defendant made on an oath illegally administered 
could not form a vaUd basis of an award, and the award was void and should be set 
aside^ 

Per iS&wwHe, /, that the plaintiff having offered to be bound by the oath, and 
the defendant having agreed to take it, the plaintiff was bound by the evidence given 
on such oath, and that, as the arbitrators had, by law and consent of f^e parties, 
authoidtyto receive the evidence of the defendant the substitution hy them of an 
oath w the Koran for an affirmation did not, xmder the provisions pf s. 18 of this 
Art, invalidace such evidence, and consequently render the award based on iu^h 
evidence void. Wali Ulh v, Ghuhm AH (L L, B., 1 All., 835). > f 
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9. It any party to any jndioial proceeding offers to be bound 
Courtmayask party by any Buob oath or solemn affirmation as is 

or vritaeas whether he mentioned in section eight, if such oath or 
wiUmakeoatiipropoa. affirmation is made by the other party to, 
ed y opposite party, proceeding, the 

Court may, if it thinks fit ask such party or witness or Cause him 
to be asked whether or not he will make the oath or affirmation. 

Provided that no party or witness shall be compelled to 
attend personally in Court solely for the purpose of answering 
such question. 

Note. 

The defendant in a case called upon the plaintiff to swear on the Koran that tlie 
defendant was not a prior purchaser of the land in dispute and that he, the plaintiff, 
was not a witness to the execution of the deed. The plaintiff refused to swear and 
the Lower Appellate Court leveised the deciee of the first Court and dismissed the 
suit. Htld that the Lower Appellate Couit was 3 ustihed m raising a presumption 
from the plantifTa refusal, that his case was false the Court having power to act, 
as it did, under the provisions of this Act. Issu Miah Kakiram Chunder Nuw (2 
a L B., 476). 

10. If such party or witness agrees to make such oath or 
Administration o£ affirmation, the Court may proceed to adminis- 

oath if accepted. ter it, or if it is of such a nature that it m»y 
be more conveniently made out of Court, the Court may issue a 
commission to any person to administer it, and authorize him 
to take idle evidence of the person to be sworn or affirmed and 
return it to the Court. 

Note, 

See the case of Wali-Ulla v, Ghulam AH (L L< H., 1 AU.) 535) cited in notes to 
section 6 supra p. 121. 

Evidence ooncluaive The evidence so giveaahall, as against 

Maf^etpenon offer- the person who offered to be bound as afore- 
ing to be bound .a 1, bo conclusive pidof^of tb» matter stated. 

Note. 

See the case of SreemuiU Ham Toiadar v. Bam Kiaken Sen (22 W. B., 887) 
-cited in notee to e. 8 eupra p. 121. 

12. If the party or witness refuses to make the oath or 
Procedure in coee solen^n affirmation referred to in section eight, 
of refoial to make he shall not be compelled to make it, but the 
oa** Court shall record, as part of the proceeding#, 

the nature of the oath or affl'rmation proposed, the facts that he 
was asked whether he t^ould make it, and that he refused it, 
together with any xeasoj( which he may assign for his refiu^. 





MISCKIiLANBOUS. 


lid 


V. — Miscblujjhous. 

13. No omission to take any oath or make any affirmation, 
Proceedings and 6vi- oo substitution of any one for any other of 

dence not invalidated them, and HO irregularity whatever in the form 
by omiesion of oatb in which any one of them is administered, 
or irregularity. shsill invalidate any proceeding or render in- 

admissible any evidence whatever, in or in respect of which such 
omission, substitution or irregularity took place, or shall affect the 
obligation of a witness to state the truth. 

Note,. 

See the case of Qiieen v, Anumo Ghtmherhuity aiid others (22 W. R., Cr., 1) cited 
Under s. 118 of the Evidence Act, 1872 (ante p. 93.) 

See also the case of Queen v, Missamat Itrmrya (22 W. R., Or., 14) cited under 
the same section of the same Act (ante p. 93.) 

The majority of the Full Bendi at Calcutta held (Jackson, J., dissenting) that 
the word ** omission ” in this section includes any omission and is not limited to ac- 
cidental or negligent omissions Queen v. Sewa Bhogta (23 W. R., Cr., 12). 

See also the case of Wali-Ulla v, QhularnAli (1. L. R., 1 All., 636) cited in 
notes to s. 8 supra p. 121. 

14. Every person giving evidence on any subject before 

Persons gfving evi- Court or person hereby authorized to ad- 

minister oaths and affirmations shall be bound 
to state the truth on such subjects. 

16. The Indian Penal Code, sections 178 
and 1^1 shall be construed as if, after the word 
oath '' the words or affirmation ” were in- 


dence bound to state 
the truth. 

Amend m e n t of 
Penal Code, sections 
178 and 181. 

serted. 


16. Subject to the provisions of sections three and five, no 
Official oaths abo- person appointed to any office shall, before 
entering on the execution of the duties of his 
office, be required to make any oath, or to make or subscribe any 
affirmation or declaration whatever. 



M oAfm. 

SCHEDULE. 

( See Section %) 

O 

PART I.— STATUTES. 


Number and year. | 

Title. 

Extent of repeal. 

9 Geo. IV., c. 74 ... 

An Act for improving the jfdmiilii^^ 

"Sections lAirt^-sIx %ncl 


tration of criminal Justice in the 
East Indies. 

thirty-seven. 

8 and 4 Wm. IV., 

An Act to allow Quakers and Mora- 

The whole Act, so far as 

■ c. 49. 

vians to make Affirmation in all 

it applies to British 


cases where an oath is or shall be 
required. 

India. 

3 and 4 Wm. IV., 

AJiNi Act.<io allow the* people call^ 

The whole Act, so far as 

. c. 82. 

Separatists to make a solemn Affir- 
mation and Declaration instead of 
an oath. 

it applies to British 

1 India. 

5 and 6 Wm. IV., 

An Act to repeal an Act of the 

The whole Act, so far as 

c. 62, 

1 

i 

present Session of Parliament, inti- 
tuled “ An Act for the more effec- 
tual Abolition of Oaths and Affirma- 
tions taken and made in various 
Departments of the State, and to 
substitute declarations in lieu there- 
of ; and for the more entire Sup- 
pression of voluntary and extrajudi- 
cial Oaths and Affidavits and to 
make other Provisions for the Aboli- 
tion of unnecessary oaths. 

it applies to British 
India. 

1 and 2 Vic., c. 77.. 

An Act for permitting Affirmation 
to be made instead of an oath in i 
certain cases. i 

i 

The whole Act, so far as 
it applies to British 
India. 


PART II.— ACTS. 


1 

Number and year, j 

1 

Subject or Title, 

■ 

Extent of repeal. 

IX. of 1886 

1 Commanding Officer's power to ad~ 

The whole, 


1 minister Oaths. ' 


XXL of 1837 ... 

Office OatliB and4)eclarations. 

So much as has not been 


■ f - j 

i repealed. 












SOHBDU&l. 


ty 


PART IL— ACTS.--<'Cbti#»««»(*.J 


KumiMr and ymr, j 

1 

Title. 

Ex^tent ofif repeal. 

VL of 1871 

An Act to consolidate and amend 
the law relating to the District aud 
Subordinate Civil Courts in Bengal. 

Section thirteen. 

VI. of 1872 

An Act to Amend the Law relating 
to Oaths and Animations. 

The whole. 

XVm. of 1872 .. 

An Act to amend the Indian Evi- 
dence Act, 187 A 

Section twelve. 

Bombay Act VI of 
1866. 

An Act to amend the Law relating 
to certain Declarations of Office in 
the Bombay Presidency. 

The whole. 


PART III.— REGULATIONS. 


Number and year. 

TiU.. 

1 Extent of repeal 

Bengal Kegulation 

A Regulation for receiving, trying 
and deciding Suits or Complaint 
declared cognizable in the Courts 
of Dewany Adawlut established in 
the several Zillahs, and in the Cities 
of Patna^ Dacca, and Moorshedabad. 

So much of section six 

IV. of 1793. 

as has not been repeal- 
ed. 

Bengal Regulation 
III. of 1803. 

A Regulation for reoeiving, trying, 
and deciding Suits or Complaints 
declared cognizable in the Courts 
of Adawlut established in the 
several Zillahs in the Provinoes ced- 
ed by the Nawab Vizier to the 
Honourable the English East India 
Campany. 

So much of section seven 

as has not been repeal- 
ed, and section eight. 

Bengal Regulation 
IX. of 1833. 

A Reflation to modify certain 
portions of Regulation VII of 1822, 
and Regulatba IV of 1828 : to 
provide lor the more speedy and 
satisfactory Decision of Judicial 
t^ueations cognizable by Officers of 
Revenue employed in making set- 
tlements under the above Regula- 
tions ; for enforcing the production 
of the Village Accounts ; for the 
more extensive Employment of 
Native AgOncy in the Revenue 
Departmient ; and to declare the 
Intent of seotioif V, Regulation VII I 
of 1822,' touching Claims to Mali- 1 

Section nineteen. 











SOHEDUBB. 


,PAET ra.-KEGULATIOmH^am«l»ttdt; 


Kmber and year. 

Title, 

^tentr of ^ 

Madras Regulation 
oflSO?. 

A Regulation for defining the Duties 
of the Board of Revenue, and 
for determining the e&tent of the 
. Powers vested in the Board of Re- 
venue. 

Sections two aijtd three. 

Madras Regulation 
IL of 180‘d. 

A Regulation for describing and de- 
termining the conduct to be observ- 
ed by Collectors in certain cases. 

Sections three and four. 

Madras Regulation 
XIV of 1816, 

A Regulation for amending and 
modifying the Rules which have 
been pased regarding the Oflice of 
Vakeel or Native Pleader in the 
Courts of Civil Judicature. 

Section five. 

Bombay Resrula- 
tion VI of 1799/ 

Bombay Regulation 
11(^1827. 

A Regulation for enacting the exis- 
ting Rules for the Collection of the 
Bombay Customs. 

A Regulation for defining the consti- 
tution of Courts of Civil Justice, 
and the powers and duties of the 
Judges and officers thereof, 

Section two, clause two, 
from and including the 
words “ Previous 
down to the end of 
that clause. 

Sections four and fifteen. 
In section eleven, 
clause one, the words 
** who previously to en- 
tering on the duties of 
thuir offices shall take 
and subscribe in open 
Court the oath contain- 
ed in Appendix B*' 
Appendix B, 

Bombay Regulation 
XII of 1827. 

• 

A Regulation for the establishment 
of a system of Police throughout 
the Zillahs subordinate to Bombay, 
for providing Rules for its Adminis- 
tration, and for defining the Duties 
and powers of all Police Authorities 
and servants. 

So much of section three, 
clause five, as has not 
been repealed. 

Bombay Regulation 
XIII of 1827. 

A Regulation for defining the consti- 
tution of Courts of Criminal Justice, 
and the Functions and Proceedings 
thereof. 

So much of section 
thirty- six, clause two, 
as has not been repeal- 
ed. 

Bombay Regulation 
XVI of 1827. 

1 J.' . 4 ? J! 

A Regulation for defining the duties 
of the Collector, and his powers in 
regard to subordinate Revenue 
officers, and providing Rules for the 
guidance of Land Revenue Officers 
in general throughout the Terri- 
tories subordinate to Bombay. 

Section three and sa 
much of section five aa 
relates to taking oaths. 


Pnnted at p, 246 oC Clarke*^ edition of the Bombfty Regulationsi London, 







SCHEDULE. 


^IS 


PABT Iir.-REOULATI01TS.-('Cb»<6M(«L; 


. Ktimber and year. 

Title, 

Extent of repeaL 

Bombay Regulation 

A Regulation for the Presidency, 

Section one, clause two ; 

XllC of 

1 

prescribing Rules for the Assess- 
ment and Collection of the Land 
Revenue, and for collecting Taxes 
on Shops and Stalls, on beating the 
Battakee or making proclamation 
by the Crier, on Country Music, on 
Wedding Sheds and places of Pub* 
lie Amusement, on Houses, on 
Carriages, and on Horses ; for caus- 
ing Individuals who may sell or 
transfer Houses or Tenements sub- 
ject to quit or ground rents to give 
Notice of the same to the Collector ; 
and also for levying Fees in the 
Court of Petty Sessions and Police 
Offices. 

and section six from 
and including the words 
**and shair* down to 
the end. 

Appendix A. 

Bombay Regulation 
XVIII of 1880. 

A Regulation providing for the 
appointment of a Joint Judge within 
the Zillah of Poonah. 

Section two. 
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ABBREVIATIONS : 

evidence of meaning of, 81. 

ABETMENT : 

of offence, confession of persons tried 
for : See Confession. 

ACCEPTOR : See Bill of Exchange. 

accommodation acceptor ; See Oral Evi- 
dence. 

ACCESSION : 

and sign manual of Sovereign, judical 
notice to be taken of, 50. 

ACCIDENT ; 

evidence to show whether act due to, or 
to intention, 14. 

ACCOMPLICE : 

confession implicating accomplice : See 
Confession. 

presumption as to accomplice, 88-89. 

IS a competent witness against an accus- 
ed person, 100. 

conviction not illegal because it pro- 
ceeds on uncorroborated testimony of, 
100 . 

unworthy of credit when evidence not 
corroborated in material particulars, 
88-89. 

when corroborated by fellow-prisoner, 
89. 

when accomplice bad been previously 
convicted of the same offence, 89. 
when testimony of identity of accused 
person cannot be corroborated, 89. 

cc^roborative evi4ence as to corpus de- 
lictiy 89. 

evidence of, alone cannot convict unless 
credited by the Jury or the Court, 
89. 

when witness is to be considered an ac- 
complice, 89. 

ACCOUNT BOOKS ; 

admissible as evidence under ss. 32 and 
84, 84.. 

if containing entries not made by or at 
the dictation of a person who had a 
personal knowledge of the truth of 
the facts stated, 34. 
if regularly kept in course of business, 
84, 40. 

when they refer to a matter into which 


! continued, 

the Court has to enquire, 40. 
but not alone sufi&cient to charge any 
person w-ith liability, 40. 
proved not to have been regularly 
kept in course of business, 34. 
but kept on behalf of a firm of con- 
tractors by its servant or agent em- 
ployed for the purpose, 84. 
entries in books of account regularly 
kept, relevant, but not alone sufficient, 
40. 

books must be entered up as transac- 
tions take place, 40. 

note in, of promise to pay brought for- 
ward as evidence, 70. 
entries made in, at the dictation of, or 
from memorandum supplied by, ano- 
ther, cannot be admitted as evidence 
to contradict writer when a witness, 
109. 

jama-wasil-baki papers when admissible 
as evidence, 40. 

ACCOUNTS : See Account Books. ’ 
provable by secondary evidence of persons 
who have examined, 54-55. 

ACCUSED ; See Accomplice, Approver, 
Burden of Proof, Confession, 
as witness for co-accused : See Witness, 
right of, to recall and cross-examine wit- 
nesses after charge has been framed, 
cases referring to, 105-7. 
not the same as accused summoning a 
witness' under s. 362 of Act X of 
1872, 106. 

in a warrant case, 106. 
witnesses examined by, previous to pre- 
paration of charge can be recalled and 
cross-examined, when treated as wit- 
nesses for prosecution, after accused 
has been put upon his defence, 106-6. 
even though accused simply pleads 
**not guilt;^,” 106. 

no appeal lies to Sessions Court from 
order of Magistrate refusing to recall 
such witnesses, 1 06. 

High Court can interpose, 106. 
accused not bound to show he has 
reasonable grounds for his application, 
106. 



130 


INDEX. 


ACCUSED— 

a prisoner tried on a second charge mth- 
out being allowed to cross-examine 
witnesses of first charge with respect 
to second charge, 106. 

proper time for cross-examination of 
witnesses by, 106. 

before discharging witness from duty of 
attendance, it must be ascertained if 
accused has any need of liis testimony, 
106. 

order of acquittal recorded when this 
right was refused, 106. 

accused always has a right to recall wit- 
nesses, 106. 

all inconvenience to witnesses can be 
obviated by asking accused persons if 
they want them, on the drawing up 
of charges, 106. 

right of accused must be exercised when 
charge is read and explained to him, 
106-7. 

if not exercised then, it cannot be 
afterwards insisted on, 106-7. 

though Magistrate can recall witnesses if 
he sees fit, 106-7. 

in warrant cases, right may be exer- 
cised after charge has been drawn up 
and witnesses for defence examined, 
107. 

unless accused previously abandons his 
right to do so, 107. 

explanation, by Spankie, J., of the 
section lef erring to this right of 
accused persons, 107. 
object of rule is to secure accused an 
opportunity to examine witnesses 
after he is aware of the nature of the 
charge, 107. 

if he has refused to exercise right after 
he has entered on defence, he cannot 
demand recall of witneses as a right, 
107; 

cannot insist on production of police 
diary in order that it may be re- 
ferred to, to refresh memory of police 
officer, 114. 

held that prisoner ought to have been 
allowed to cross-examine a witness for 
the prosecution, summoned by the 
Judge, when he had not been called at 
the Sessions trial, 116. 

oath cannot be administered ijo, in a 
criminal proceeding, 120. 

ACKNOWLEDGMENT, or PROMISE: 

of liability under s, 19 of Act. XV/ 
of 1877 must be reduced to totm of a 
document, 69. 


ACKNOWLEDGMENT-cowfiniied. 

evidence of oral acknowledgment of debt 
^ admissible, 71. 

of receipt of money, goods, securities, 
&c., when relevant, 33. 

ACT OF PARLIAMENT : See Statutes.- 
relevancy of statement made in recital 
contained in, 41. 

judicial notice to be taken of, 50. 
presumption as to oopy of a private, 64. 
ACTING : 

in an office is evidence of appointment 
thereto, 68. 

ACTS OF THE INDIAN LEGISLA- 
TURES : 

relevancy of recital contained in, 41, 

IX of 1836 repealed, 124, 

XXI of 1837, so much as has not been 
repealed, repealed, 124. 

V of 1840, so much as has not been re- 
pealed, repealed, 125. 

XV of 1843, s. 2, repealed, 125. 

XV of 1852, s. 12, repealed, 2, 125, 
XV of 1852, as much as has not been 
heretofore repealed, repealed, 118. 
XIX of 1853, s. 19, repealed, 118. 

I 11 of 1855, BO much as has not been 
heretofore repealed, repealed, 118. 
XII of 1856, B. 4, repealed, 125, 

VII of 1857, 8. 2, repealed, 125. 

VIII of 1859, referred to, 44, 47. 

XII of 1859, SB. 12& 15, repealed, 125. 
XLV of 1860 referred to, 25, 26, 48, 83, 

1C6, 115, 123. 

XXV of 1861, B. 235, repealed, 84. 

„ „ 8. 237, repealed. 84, 118. 

„ „ compared with X of 

1872, 105. 

XVIII of 1862 referred to, 84. 

XVIII of 1863, 8. 9, repealed, 125. 

X of 1865 referred to, 59, 68, 69, 81. 
IV of 1866, s. 5, repealed, 125. 

I of 1868, SB. 7 and 8, repealed, 118. 

II of 1869, s&. 7 and 8, repeal^, 125. 
IV of 1869, referred to, 47, 94. 

XV of 1869 referred to, 100. 

XXI of 1870 referred to, 69. 

IV of 1871, B. 7 and clause of s. 88, 
repealed, 125. 

VI of 1871, 8. 13, repealed, 126. 

VIII of 1871, referred to, 55, 70, 71. 
VI of 1872 repealed, 126. 

IX of 1872, referred to, 69, 76, 79. 

X of 1872 and X of 1882, compared, 

26-82, 63, 69-70, 100-3. 

„ „ substitution of ss. ol^ by 

ss. of X of 1882, 18, 24. 

„ „ referred to, 18,19,24, 25, 







ACT X of 1872— cowifinucd 

,i „ 26,63, 64, 69,70,84, 106, 
107, 114. 

„ „ compared with XXV of 

1861, 106. 

XVIII of 1872, s. 12, repealed, 126. 
„ „ referred to, 1, 2, 34, 

44,66,68, 73, 85, 96^ 
97, 112. 

X of 1873, referred to, 2, 93, 119. 

I of 1877, referred to, 74,75, 76. 

III of 1877, referred to, 55. 

X of 1877, referred to, 70, 97, 99. 

XV of 1877, referred to, 69. 

IV of 1882, referred to, 59, 69. 

X of 1882, compared with X of 1872, 
26-32, 63, 69-70, 100-103, 
107. ^ 

„ „ substitution of ss, of X of 

1872 by ss. of, 18, 24. 

„ „ referred to, 18, 21, 24, 42, 

49, 69, 84, 100. 

XIV of 1882, referred to, 4, 42, 56, 
69, 100, 104. 

Bombay Act VI of 1866 repealed, 126. 
ADJUSTMENT : 

of differences : See Judgments. 
ADMIRALTY COURTS : 
final judgment, order or decree of, when 
and of what matters conclusive proof : 
See Judgments. 

ADMISSIBILITY : See Relevancy, 
judge to decide questions as to, 104. 

ADMISSION ; See Confession, Deposition, 
definition of, 14. 

by party to proceeding or his agent, 15. 
by person suing in representative 
character, 15. 

must be made while person holds that 
character, 15. 

by persons having proprietary or pecu- 
niary interest, J5. 

by persons from whom interest derived, 

deposition made by defendant in 
former suit may be used as an, 15. 
by persons whose position is to be prov- 
ed against parties to suit, 15. 
by persons expressly referred to for 
information, 15. 

provable against and on behalf of whom, 
16. 

relevant and provable against person 
who makes them, or his representative 
in interest) 16. 

but cannot be proved by or on behalf 
of the person who makes them or by 
his representative in interest, 16. 


ADMISSION— contmwed. 
except when, 

if the person makihg it wer^ d^, it 
would be relevant as between third 
persons under s. 32, 16. 

it is a statement of the existendeof 
any state of mind or body, relevant 
or in issue, made at or about the 
time when state existed, 16. 

it is relevant otherwise than as an 
admission, 16. 

an admission, not being a confession 
of guilt, made by accused person to 
police officer before arrest, admissible 
in evidence, 17. 

oral admissions as to contents of a 
document are not relevant, 17. 
unless party proposing to prove them 
shows that he is entitled to give 
secondary evidence of contents of such 
document, 17. 

or unless the genuineness of a dooU<* 
ment produced is in question, 17. 

not relevant in civil oases whCVd agree- 
ment exists that evidence thereof be 
not given, 17. 

not conclusive but may operate as 
estoppels under provisions of ss* 
115-117, 32. 

facts admitted by parties or their 
agents need not be proved, 61. 
unless the Court in its discretion 
requires it, 52. 

secondary evidence of document ad« 
mitted in writing, 64. 

of party to an attested document, of 
execution is suf&cient proof against 
him, 69. 

improper admission of evidence when 
not a ground for a new trial or 
reversal of decision in civil cases, 117. 

improper admission of deposition ; See 
Deposition. 

ADULTERY : See Divorce, Marrriage. 

evidence of marriage in prosecutions 
for, 47. 

ADVICE : See Privileged Communications* 

ADVOCATES : See Pleaders. 

AFFIDAVITS : 

Indian Evidence Act does not apply to, 

used against person by whom it was filed 
in a subsequent trial, 99-100. 

AFFIRMATION ; See Oath. 

AGE: 

incompetency of witnesses on 
of, 93. 
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m 

AGENCY : 
burden of proof of cessation of, 85. 

AGENT : Admission, Confession, 

AGREEMENT : See Contract. 

AMBIGUITY : See Language. 

when language of document is, on its 
face, ambiguous or defective, evidence 
is inadmissible to explain, 79. 
an agreement is void, if its meaning is 
not certain, 79. 

ANCIENT DOCUMENTS : 
i, e., documents thirty years old, 66. 

ANNOY: 

questions intended to : See Questions. 

APPOINTMENT : 
of public officers, evidence of, 68. 

APPROVER : 

testimony of : See Confession. 

ARBITRATORS : 

Indian Evidence Act does not apply to 
proceedings before, 1. 
oath administered by, 121. 

ARREARS : See Rent. 

ART: 

opinions of experts relevant on points 
of, 45-46. 

Conrt may resort to books on matters of, 
51. 

ARTICLES OF WAR : 
judicial notice to be taken of, 50. 

ASSESSOR : 

may with Judge^s leave put questions to 
witness, 116. 

ATTESTATION : 
of confessions ; See Confession. 

ATTESTED DOCUMENTS : See Docu- 
ments. 

how proved where attestation is requir- 
ed by law, 59. 

documents which require attestation in 
India, 59. 

admission of execution by party to at- 
tested document, 59. 
proof when attesting witness denies or 
does not recollect the execution, 59. 
proof of document not required by law 
to be attested, 59. 
documents thirty years old, 66. 
documents attested, but not required 
by law to be attested, 59. 

ATTORNEYS : See Privileged Cdmmuni/ 
cations. i 

ju^al hbUfQfit^cn of names 51. 


ATTORNEYS^-oonrinucd. 

employed in c^e may be examined as a 
witness, 97. 

BAILEE : 
estoppel of, 93. 

BARRISTER : See Privileged Communi- 
cations. 

BEN AMI : See Estoppel. 

BIGAMY : See Marriage. 

BILLS OF EXCHANGE : 
estoppel of acceptor of, 93. 

BIRTH : See Legitimacy. 

BOARD OF TRADE : 
certificate granted by, not a public 
document under s. 7 4, 60. 

BODY: 

relevancy of facts showing state of : See 
Relevancy of Facts. 

BOND : See Receipt, 
presumption as to, when bond was in 
hands of the obligor, 89. 
when destroyed by fire, 114. 

BOOKS : See Account Books, Law Books, 
Public Documents. 

kept in ordinary course of business or 
discharge of professional duty, rele- 
vancy of entries in, 38, 
how much of statement contained in a 
book to be proved, 41, 
of reference may be resorted to, in what 
cases, 51. 

of law published by authority of any 
Government : See Law-books, 
referred to for information by the Court, 
presumption as to, 65. 

BRIBE ; 

proof of acceptance of, to impeach credit 
of witness, 112. 

BURDEN OP PROOF ; See Judgments, 
meaning of burden of proof lying on a 
person, 81-82. 

survey map has no effect in determining : 
See Maps. 

on whom burden of proof lies — general 
rules, 82. 

In a case 

where issue framed was as to fact of a 
resumed lakhiraj being of date anterior 
to the permanent settlement, 82. 
presumption as regards jurisdiction 
in such cases, 82. 

where division and self-acquisition of 
property had to be proved, 82. 
where the obtaining p^essiou of por- 
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BURDEN OF PROOF— 

tion only of lands demised had to be 
proved, 82. 

ajs to particular fact, on person setting 
it up, 88. 

unless the law cast burden on some 
other person, 88, 

of fact necessary to be proved to entitle 
to give evidence of other fact, 83. 
that case of accused falls within excep- 
tions in Penal Code, or in any law 
defining the offence, 88. 
alteration of law as to special exceptions, 
84. 

rule in mofussil and in presidency 
towns, 84. 

of fact especially within knowledge of 
any person, 84. 

of death of person known to have been 
alive within thirty years, 85. 
that person not heard of for seven 
years is alive, 85. 

in case of administering an estate, 

Hindu law applied, 85. 

case of an heir being “ missing” when 

his parents died, 85. 

cessation of partnership tenancy and 

agency, 85. 

non-payment of rent insufficient to 
prove cessation of tenancy, 86. 
when relation of landlord and tenant 
is proved to have existed, 86. 
when former tenant claims possession, 
86 . 

when a private partition was held to 
be only temporary, 86. 
as to person in possession being owner, 
86. 

when illegally dispossessed, 86, 
prior possession and illegal disposses- 
sion when evidence of title, 86. 
of good faith in transactions where one 
party is in relation of active confi- 
dence, 86. ' j 

BUSINESS : See Course of Business. 

BUTWARA AMEEN : 
measurement papers prepared by : See 
Public Documents. 

CAPACITY : 

want of, in contracting party provable 
to invalidate document : See Oral 
Evidence, 

CERTIFICATES ; See Board of Trade, 
presumption as to genuineness of, 62, 

CERTIFIED COPIES : See Copies* 


CESSION : See Territory. 

proof of cession of British territory, 87 
s. 112 not protected by s. 24 of 
24 and 25 Vic., Cap. 67, 87. 
and the direction therein contained 
cannot be followed, 87. 

CHARACTER : See Official Character, 
evidence of, to prove conduct irrelevant 
in civil proceedings, 48. 
except so far as appears from facts 
otherwise relevant, 48. 
but relevant where it affects the amount 
of damages, 49. 

good character of accused relevant in 
criminal proceedings, 48. 
bad character of accused relevant in cri- 
minal proceedings only by way of re- 
ply, 49. 

or when such bad character is a fact in 
issue, 49. 

previous convictions always relevant in 
criminal cases, 49. 

should not be used to draw inferences 
from as to character, 49. 
but to determine amount of punish* 
ment, 49. 

Word “ character” includes both reputa- 
tion and disposition, 48, 49. 
evidence may be given of only general 
reputation or disposition, 48, 49, 
witnesses to, liable to cross-examination 
and re-examination, 108. 
of witness how damaged, 109. 
judgment, decree or order confemng or 
taking away any legal character when 
conclusive proof, 43. 

CHARACTERS : 

evidence to show meaning of illegible or 
not commonly intelligible, 81. 

CHARGE : 

cross-examination of witnesses by ac- 
cused after charge has been prepared : 
See Accused. 

CHARITABLE : 5cc Religious Foundation* 

CHARTS : See Maps. 

CHILDREN : 

evidence of : Sec Witnesses. 

CHITAS : See Public Documents. 

CIVIL PROCEDURE CODE (XIV of 
1882) ; See Acts of the Indian Le^- 
latures. 

CIVIL SURGEON : 
opinion of : See Expert* 





CLASSES OF PEOPLE: 

inimiimg bf words used by particular : 
8^ Words. 

CLEKKS: 

or servants of barristers, &c., when pri- 
vileged as witnesses, 97. 

CLIENT : See Privileged Communications. 

COLLUSION ; 

judgment ofiered in evidence may be 
shown to have been obtained by, 45. 

COMMANDING OFFICER : 
of military station — power of, to ad- 
minister oaths, 120. 

COMMERCE : 

relevancy of documents used in, 33. 

COMMISSION : 

evidence taken upon*; See Deposition, 
for examination of witnesses, rules for, 
where contained ; See Witnesses. 

COMPARISON : 
of signature, Writing or seal, 60. 
any person present in Court may be 
directed to write any words or figures 
for purpose of, 60. 

COMPETENCY ; See Witnesses. 

COMPLAINANT ; 

conviction upon statement of a complain- 
ant only lawful, 100. 

COMPROMISE : 5ee Judgments, 
papers relating to, form part of the 
record of the suit, 60. 
and are therefore imblic documents 
under s. 74, 60. 

CONCLUSIVE PROOF : 
meaning of, 4. 

CONDITION PRECEDENT : 
separate oral agreement constituting, 
may be proved to vary document : See 
Oral Evidence. 

CONDUCT ; 

, relevancy of, 6. 
what is included in the term, 41. . 
relationship expressed by : Sec Relation- 
ship. 

CONFESSION : See Admission, Police 
Officer. 

caused by inducement, threat or promise 
imlevant, 17. j 

may be relevant if impression haii passed 
away, 22. , 

when a person, ^^oned by a Magistrate 
for offences nonA<>f which wei^ triable 
by the Courii of Session was e|amiued 


CONFESSlON~co»<t»wcd 

as a witness in the case, his statement 
was held to be irrelevant and inad- 
missible as a confession under s, 24, 
18. 

of an accused person, taken by a Magis- 
trate having jurisdiction to commit or 
try him, is imperfect and inadmissible, 
unless signed or attested by accused 
person, 18. 

confession, signature of which is notin ac- 
cused’s handwriting, is inadmissible, 18. 

judge bound to prevent production of 
Such confession, 18. 

oral evidence to prove a confession or 
the terms of it, inadmissible, 18. 

made before Magistrates can be taken 
into consideration, even though the 
memoranda required by the law to be 
appended thereto have not been written 
in the exact form prescribed, 18. 

rendered inadmissible, only if court con- 
siders it to have been induced by illegal 
pressure, 18. 

in the absence of evidence it is not to 
be presumed that a confession was so 
induced, 18. 

if admissible, to be taken into consider- 
ation against all accused, 18. 

only those statements admissible which 
are the complements of acts done or 
refused to be done, 18. 

not in form of question and answer and 
not authenticated by Magistrate, is in- 
admissible even though no objection be 
made as to its reception, 19. 

omission of Magistrate to record in the 
vernacular the questions asked does 
not render examination inadmissible as 
evidence, 19. 

omission of proper certificate by Ma- 
gistrate and of attestation of accused 
renders confession inadmissible iu 
evidence, 19. 

omissions could not be rectified by tak- 
ing the evidence of the recording 
officer, 19. 

sec. 122 of Act X of 1872 does not apply 
to confessions recorded by Magistrate 
under Caps. XV or XVII, 19. 
but to confession recorded by Magis- 
trate, other than the Magistrate by 
whom case has io be tried or enquired 
into, 19. 

if not properly attested, thesa confeii- 
sjpns to be regarded as having 
t^en in course of preliminary enquiry, 
and evidence of committing Magistrate 
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CONFBSSION-con^iwwerf. 

to be taken, 19. , ‘ 

made before panchayat, if properly re- 
corded and attested, admissible, even 
tbougb caused by a threat of the mem- 
bers of the panchayat, 19. 
members of panchayat not being per- 
sons in authority within meaning of 
s. 24, 19.^ 

made to police officer irrelevant, 20. 
police officer” includes Commissioner 
and Poputy Commissioner of Police, 
20 . 

made while in custody of police irrele- 
vant, 20. 

unless made in immediate presence of 
Magistrate, 20. 

“ magistrate” includes village munsif, 

21 . 

counsel for one accused person may ask 
questions to prove a confession made 
by another accused person, 20. 
but such confession is not to be receiv- 
ed or treated as evidence against the 
person making it, 20. 

m^e to a police officer is invalid even 
though he be the officer investigating 
the case, 20. 

statement made by a person while in 
custody of police, although not intend- 
ed as a confession, if an admission of a 
criminating charact<^r, cannot be prov- 
ed against accused, 20. 

exception when fact is discovered by 
confession of accused person in custo- 
dy of police, 21. 

only BO much as relates distinctly to 
the fact thereby discovered admissible, 
20 , 21 . 

only statements which lead immediately 
to discovery of property, properly 
admissible, 21. 

and only in so far as they do lead to 
such discovery,* 21, 22. 
the fact discovered must in all cases he 
relevant to the case, 21. 
smtement must constitute the infor- 
mation through which the discovery 
was made, 21. 

statements immediately but not neces- 
sarily or directly connected with fact 
discovered are inadmissible, 21. 

otherwise relevant, made under pro- 
mise of secrecy, 22. 

made in consequence of deception prac- 
tised, 22. 

made when drunk, 22. 

miftde in at swer to questions which need 
not have been answered, 22. 


C0NFESSI0N-cen«int(6(^, 

made without accused being WMtied 
that he was not bound to make euch 
confession, 22. 

and that evidence of it might be given 
against him, 22. 

by one accused to be considered against 
co-accused tried jointly, 23. 
corroboration necessary to make testi- 
mony of an approver trustworthy, 
23. 

corroboration of testimony of an ap- 
prover as to identity of accused per- 
son, 89. 

confession must not bo only generally 
true, 23. 

but true in the particular points which 
affect the persons accused, 23. 
should be corroborated by evidence 
which is independent of accomplices, 
23. 

and not vitiated by the accomplice 
character of the witness, 23. 
and should support the part of the 
evidence relating to the witness’s being 
]>re8ent and participating in the crime, 
23. 

may be taken into consideration only 
as far as it extends against the other 
prisoners who are tried, as well as 
against person making the confession, 
23. 

is inadmissible when one party is tried 
for the abetment of the offence for 
wliich the other is tried, though both 
be tried together, 23. 
cannot be used as corroborating the evi- 
dence of approvers against other par- 
ties not tried with person making the 
confession, 23, 

needs corroboration when used as evi- 
dence against such other parties, 23, 
must implicate confessing person subs- 
tantially to same extent as the person 
against whom it is to be used, 23, 24, 
2 $. 

made by party charged with rioting not 
evidence against opposite party also 
charged with rioting, 23. 
made by one set of prisoners against 
another set of prisoners who, although 
tried together, were tried upon totally 
different charges, 23. 
when each prisoner made a case for 
himself on which he was free from 
any criminal offence, 28, 
cannot stand higher than evidence of 
an accomplice, 24. 

is not but may be taken 
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CONFESSION~Con<^ntt«d 

into eondderation as bearing upon the 
truth or sufficiency of evidence, 24. 
cannot be foundation of a case against 
the person implicated, 24. 
may be required to be strictly proved 
and shown to have been in all essen- 
tial respects taken and recorded as 
prescribed by law, 24. 
cannot be regarded as evidence if con- 
fession exculpates confessing person 
but implicates his fellows, 24, 25. 

* admissible as evidence against both con- 
fessing person and co- accused, but 
cannot legally convict co-accused 
when uncorroborated against him, 25. 
must be dealt with as any other evidence, 
25. 

weight to be attached to it a question 
for the Judge, 25. 

if imsupport^ by other evidence it 
should be taken as evidence of the 
weakest kind, 25. 

if corroborated, it is immaterial whe- 
ther the other evidence, or the confes- 
sion, precedes, 25. 

not sufficient to support a conviction 
even though corroborated by circum- 
stantial evidence, 25. 
unless circumstances corroborating it 
would, if believed to exist, themselves 
support a conviction, 25. 
not admissible in evidence if certificate 
that confession is voluntarily made be 
not recorded at the time confession is 
made or on the day it is reduced to 
writing, 25. 

should amount to a distinct confession 
of the offence charged, 25. 
conviction based solely on the evidence 
of a co-prisoner is bad in law, 25. 
conviction of a person cannot proceed 
merely on an uncorroborated state- 
ment in the confession of one of his 
co-accused, 25. 

must be sufficient of itself to justify 
conviction of the confessing party, 26. 
cannot be taken into consideration 
when confessing person deprecates 
any guilty knowledge and seeks to 
clear himself at the expense of the 
co-accused, 26. 

cannot be used against persons accused 
of murder when confessing ? person 
states he abetted the murder biit with- 
drew before it was j)erpetrated 26. 4 

ought not to be takea into consideration 
against co-accused When co^essing 
person pleads is sej^tenced 


CONFESSION-confi^ttcd 

before confession is made, 26. 

must be corroborated by evidence of an 
independent and reliable source, 26. 

of a prisoner cannot corroborate evi- 
dence of an accomplice, 26. 

of person charged with dacoity inad- 
missible as evidence against person 
tried at same time for receiving stolen 
prof>erty, 26. 

provisions of Act X of 1872 (Criminal 
Procedure Code) relating to confessions 
compared with those of Act X of 
1882, 26. 

must be recorded in strict accordance 
with Bs. 122 and 346 of Act X of 
1872, 39. 

presumption on production of record of, 
63. 

of a witness rejected, because not re- 
corded strictly in accordance with 
B. 249 of Act X of 1872, 63. 

CONFIDENCE : 

burden of proving good faith in tran- 
sactions where one party is in relation 
of active confidence, 86. 

CONFIDENTIAL: See Privileged Com- 
muuications. 

CONSIDERATION : 

want or failure of, provable to invali- 
date dociimeub : See Oral Evidence. 

CONSPIRACY : 

relevancy of tilings said or done in fur- 
therance of, 8. 

CONSTITUTION : 

of religious or charitable foundation : See. 
Religious Foundation. 

CONTEMPORANEOUS ORAL AGREE- 
MENT : See Oral Evidence. 

CONTRACT : 

or grant put in writing, must be proved 
by the writing, 68, 

under s. 25, clauses 1 and 3, of Act 
IX of 1872, must be reduced to form 
of a document, 69. 

admission of oral evidence to vary : See 
Oral Evidence. 

by disclosure of principars name agent 
cannot escape liability, if from written 
contract he appears to be personally 
liable, 7 6. 

agreement is void if its meaning is 
not certain, 79. 

who may give evidence of agreemeut 
varying terms of document, 81, 







CONTRACT ACT (INDIAN) : Bee kcka of 
the lodiim Leg^latures, IX of 1872. 

CONTRADICT : 

eatckMioQ of evideneeto contradiot an- 
swers to questions testing veracity, 

allowable to contradict evidence of wit- 
ness by fresh evidence, 

1. if he deny a previous conviction, 

111 . 

2. if he deny suggestedfactsimpeach- 
ing his impartiality, 111. 

denial of having made a promissory 
note could not be contradicted, when 
the fact was relevant only so far as 
affecting credit of witness, 111. 
evidence was admissible to contradict 
statement of witness that he was at a 
certain place at a time he stated, 
4, 111. 

. contradiction of statements relevant 
under ss. 32-88, 118. 

CONTRADICTION : 

. of terms of document by oral evidence : 
See Oral Evidence. 

CONVERSATION : 
how much of a conversation to be prov- 
ed, 41. 

CONVICTION: Character, 

relevancy of previous conviction in cri- 
minal cases, 49. 

should not be used to draw infer^ces 
as to character, 49. 
but to determine amount of punish- 
ment, 49. 

provisions of s. 310 of Act X of 1872, 
relating to previous convictions, quo- 
ted, 49, 

.. on statement of complainant only law- 
ful, 100. 

COPIES : 

what copies included under the term 
** secondary evidence,” 53. 
what are certified copies of public docu- 
ments and who are entitled to, 61. 
public documents provable by certified 
copies, fil, 

ss. 76 and 77 do not refer to kobalas 
registered, 61. 

Mn^sutnption as to genuineness of corti- 
fled popies admissible in evidence, 62. 
presumption as to genuineness of certi- 
fied copies of foreign judicial records, 
65, 

nse of copy to refresh memory : Bee Re- 
freshix^ Memory. 


CORAM NON JtJDICE: 

I deposition of witness in a 

subsequently pronounced to ^ one : 

' Bee Deposition. 

CORPUS DELICTI : 
corroborative evidence as to, 89. 

CORROBORATION: 
derivable from external circumstances 
as to genuineness of document xnofeb' 
than 30 years old, 67. 
of statements relevant under sections' 
32-33, 113. 

of testimony of accomplice, lOOr 
„ „ of witness, 100, 118. 

former statements made by accomplice 
to parents and police officers cannot be 
used to corroborate his testinmny, 113. 

COUNCIL FOR MAXING LAWS ANDV 
REGULATIONS : 

judicial notice to be taken of course of 
proceeding of, 50. 
proceedings of, how proved, 61. 

COUNCILS ACT (INDIAN), 1861 ; Be^ 
Statutes^ 24-25 Vic., cap. 67. 

COUNSEL : Bee Privileged Communica- 
tions, 

COUNTER-PARTS : 

of documents, 53. ' 

COURSE OF BUSINESS : 
when relevant, 14. 

statements made in, when relevant, 88. 
entries in account books : Bee Account 
Books. 

proof of hand- writing where statements^ 
are written : See Hand- writing. 

COURT : Bee Judge, Oaths, Questions, 
Witnesses. 

meaning of the word, 2. 
ruled as meaning both Judge and Jury 
in s. 30, 25. 

what officers of, to be judicially noticed, 
51. 

may resort to books of reference when, 
61. 

may require production of such books 
before taking judicial notice of any 
fact, 51. 

may require facts admitted to be proved 
otherwise than by such admissions, 5^ 
duty of, with regard to testimony of 
accomplices, 89. 

may cre<Rt uncorroborated testimony of 
accomplices, 89. 

powers of, with regard to recall of wit* 
nesses, 105407. » \ 
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COURT — mUmutd. , 

when leading questions permitted by, 
108. 

when irrelevant questions permitted by, 
109. 

COURTS MARTIAL : 

Indian Evidence Act applies to, 1. 

, Indian Oaths Act does not apply to, 119. 

CREDIBILITY : 
of witnesses, how tested, 109. 

CREDIT : 

of witness, how shaken or impeached, 

112 . 

rule of English lawou this point, 112. 
questions to shake, admissible, 109. 
nan be impeached only in certain speci- 
fied ways, 112. 

CRIMINAL CASES : ^ Magistrate. 

CRIMINAL PROCEDURE CODES : 
old and new, X of 1872 and X of 
1882) : Set Acts of the Indian Legis- 
latures. 

Criminal prosecution : 

relevancy of statement which exposes 
to, 84. 

evidence of witness used against him 
on a criminal charge, 99-lOu. 

CRIMINATING DOCUMENT : 
witness not compellable to produce, 99. 

CRIMINATING QUESTION: 
witness not excused from answering, 
Ac. : See Witnesses. 

CROSS-EXAMINATION : 
of witness, what it means, 105. 
must relate to relevant facts, but need 
not be confined to facts stated in exa- 
mination-in-chief, 105. 
leading questions may be asked in, 108. 
what other questions may he asked in, 
109. 

answers to such questions when com- 
pellable or otherwise, 109-110. 
of witness as to previous statements 
made in or reduced to writing, 109. 
if it is intended to contradict him, his 
attention must be called to portion 
used for this purpose, 109. 
entries in accounts written iip from 
dictation or from memoranda sup- 
plied by another person, not evidence 
against writer, 109. 

on new matter introduced in re-e|Lamiaa- . ^ 
rion,106. ^ ^ 

' peifibn suihmoned merely to produce 
document^ not liable to, 108. | 


CROSS-EXAMINATION---co»rintt«^^^ 
until he is called as a witness, 108. 
witnesses to character liable to, 108. 
right of accused to cross-examine wit< 
nessos : See Accused, 
to recall, and cross-examine witness 
after charge has been framed : See 
Accused. 

Court may permit person, calling a wit- 
ness, to cross-examine him, 112. 
witness declaring another witness un- 
worthy of belief may be asked his 
reasons in, 112. 

of witnesses called by, or as to questions t 
put by, the Judge, 116. 

CUSTODY : 

documents, when in proper custody, 64, 
66 . 

no custody is improper if proved to have 
had legitimate origin, 64, 66. 
or if such origin is rendered probable 
by the circumstances of the case, 64, 
66 . 

proper Custody of documents thirty 
years old : See Documents. 

CUSTOM ; See Family Custom, Usage. 
fat5t8 relevant to existence of, 10. 
judgments when admissible as evidence 
in cases regarding the existence of any 
custom or right: Judgments, 

statement in document relating to trans- 
action by which custom was created, 
recognized, &c. : See Right, 
opinions of persons likely to know, rele- 
vant to prove general custom ; See 
Opinion. 

explanation of expression ** general right 
or custom," 47. 

DAMAGES : 

relevancy of facts which determine 
amount of, 9. 

relevancy of statenjient which exposes 
to civil suit for, 34. 

relevancy of character us affecting 
amount of, 49. 

DATE : 

of letter, when relevant, 38. 
evidence admitted to prove an unintel- 
ligible date, 81. 

DEAD : 

statement of relevant fact by a person 
who is, 32. 

DEATH : See Deposition, 
statement by person as to the cause of 
bis death relevant, 38. 
when cause of death comes in qu^- 
tion, 33. 
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Vl^ATB-^-^eontinued, 

though nature of the proceeding is 
immaterial, 33. 

person who made statement need not 
have been in expectation of death, 33. 
such statement held to be admissible 
in evidence, notwithstanding additional 
charges before the Court, 33. . 
statement made by deceased person in 
the presence of his neighbours and 
head constable admitted as evidence, 
83. 

declaration by dying person not admis- 
sible without legal proof that deceased 
had made such declaration, 33. 
even though made on solemn affirma- 
tion before Magistrate who however 
was not the committing Magistrate, 
38. 

in case of culpable homicide, statement 
by deceased that he had been beaten 
by the accused was held admissible, 
83. 

without proof that deceased was con- 
scious of any fatal effect of such beat- 
ing when making the statement, 33. 
statement by deceased person «as to 
cause of death cannot be treated as a 
deposition, 33. 

but must be proved in the ordinary 
way by a person who heard it made, 
33. 

unless made in the presence of the ac- 
cused before the Magistrate exercising 
judicial jurisdiction, 33. 

DEBT : See Acknowledgment. 

DECEPTION ; 

confession made in c msequence of de- 
ception practised ; See Confession. 

DECISION : See Judgments. 

DECREE : See Judgments. 

DEED \ * 

statement in, as to relationship : See Re- 
lationship. 

DEED OF PARTITION: 
secondary evidence of contents of, when 
not admissible, 70-71. 

DEED OF SALE; See Oral Evidence. 
evidence quantumvcdeatf under R, 13, 11. 
not public document under s. 74, 55. 
certified copy not permitted to be given 
in evidence, 55. 

DEFEASANCE: 

verb4 agreements in defeasance of writ- 
ten agr'^ements : See Oral Evidence. 

DEFECTIVE : See Ambigtnty. 


DEFENCE : 

recall of witnesses aftet aeoused hai 
been put on his : See AcouBed4 

DELAY: 

in production of witnesses : See Depo- 
sition. 

DEMISED : 

burden of proof of possession of portlotl 
only of lands demised, 82. 

DEPOSITION : See Admission, Death 
Witnesses. 

of witnesses in civil and criminal 
cases required by law to be reduced to 
form of a document, 69* 
relevancy of evidence given by witness^ 
in former judicial proceeding, or 
former stage of the same judicial pro- 
ceeding, 36* 

when witness dead or not to be founds 
36. 

or incapable of giving evidence, 86. 
or kept out of way by opposite party, 

. 36. 

or not producible without unreason- 
able delay or expense, 36. 
necessary to produce witness unless it 
can be proved that it is impossibla 
to do so, 36, 37-38. 

or so difficult that under the circum- 
stances it is unreasonable to insist 
upon its being done, 36. 
must be considered to be unreasonable, 
not useless, in the opinion of the 
Court, 87. 

witness must have been examined before 
person authorized to take evidence, 36* 
proceeding must he between same 
parties or their representatives in in- 
terest, 86, 

adverse party must have had right and 
opportunity to cross-examine, 86, 37. 
question at issue must be substantially 
the same, 36. 

explanation of criminal trial or inquiry 
within the rule, 86. 
section 33 does not apply-— 

when witness in former^ suit Is 
defendant in subsequent suit; and 
deposition is sought to be used against 
him, 37 

not as evidence given between the par- 
ties, one of whom called him as a 
witness, 37 ; 

but as a statementmade by him whioli 
would be evidence against him 
whether he made it as witness or Oli 
any other occaBion, 37 * ^ 
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BEPpsmON ■— 

* *’ A deposition in this oase would be 
used as an admission, 87 ; 
and the sections which do apply are 
the sections relating to admission, 37. 

evidence taken in a previous criminal 
trial must not be used in Bupersession 
of evidence given in presence of ac- 
r ■ cused, 37. 

suits in which the same persons were 
engaged, though not as representatives 
' in interest of the same parties, 37. 
deposition made in former suit not ad> 
zmssible in second, 87. 

' deposition of deceased witness was 
used before the Sessions Court, 
although other charges «ere framed 
against the accused since the previous 
trial, 88. 

in the same case the deposition of an- 
» other witness who could not be found 
was held admissible before the Ses- 
sions Court, 88. 

> . only in extreme cases of delay or ex- 
pense should the peraonal attendance 
of a witness before the Court of Ses- 
sions be dispensed with, 88. 

the British Consul at Zanzibar author- 
ized to take depositions of witnesses 
to be used in trial before Bombay 
High Court, 38. 

in a case in which the defendant in a 
previous oase prosecuted the plaintiff, 
deposition of witnesses in the pre- 
vious case who could not be produced 
were admitted as evidence, 88-39. 
not admissible in the oase of one of 
the defendants who had been merely a 
a witnesi and not a party in the pre- 
vious case, 89. 

the evidence of a witness given in a 



Bible, 89. 

the word “questions’* being used in the 
plural does not imply that it is essen- 
tial that all the questions shall be the 
same in both proceedings, 89^ 
but to secure Uiat the parties bad the 
opportunity oi examin^ and cross- 
examining to Hie very point upoh which 
their evid nee is adduced in theisubw- 
quent prooeedihg, 89. i 

Sffidenoe to only those issues eommon 
to both prooeedings is admissibK 39. 

Ineapabity to give evidence refeifed to 
in s, 88 mui^ lie of a permmmt not | 

no <3Us|retion I 


DEPOSITION— 

as to admitting the evidence, 89. 
but has, when absenoe of a witness is 
casual or due to a temporary cause, 
89. 

in the case of illness precise evidence 
should be required as to nature of ill- 
uqss and incapacity to attend, 89. 

deposition by recording officer that -an 
accused person did iu fact make 
before him the statement recorded is 
not to be treated as evidence of the 
fact, 89. 

recording officer must himself be 
called and examined, 39. 
except when the delay and expense 
consequent on this being done is 
considered unreasonable, 89. 

evidence of witness taken upon com- 
mission not admissible in criminal 
trial before the High Court, 89. 
unless taken upon order made by that 
Court, 39. 

or unless it is admissible under s. 
33, 39. 

of witness rejected because not record- 
ed strictly in accordance with s. 249 
of Act X of 1872, 68. 

failure to comply with ss. 182 and 183 
of Act X of 1877 renders deposition 
inadmissible as evidence in a oase of 
false evidence, 70. 

of prisoner given in Hindustani but 
taken iu English was admitted as a 
proper deposition within Act X of 
1872,63.64. 

even though the person who took depo- 
sition down in English was not exa- 
mined as a witness, 64. 
nor had the prisoner an opportunity to 
cross-examine him, 64. 
memorandum stating that the transla- 
tion was read to witness and acknow- 
ledged by him to* beoonect, held to 
afford some evidence that translation 
was correct, 64. 

of witnesses ^ken by commission : 
Commission. 

translation of, must be inteipmt^ to 
witness, 69. 

Act X of 1682 more stringent in this 
particular than Act X of 1672, 09. 

improper admission of deposition when 
not ground for a new trial, 117, 

DISCREDIT : See Coutradiot^ CrossHQsx* 
f amipation, Parties, Witueasas. 
DISEASE { 

witness inomnpetent tlwough, 98, 
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DISPOSITION : See Chaww^feer. 
fiYideuoe of only general disposition 
may be given, 48. 

of property ; See Documentary Evi- 
dence, Oral Evidence. 

DISPROVED : 
meaning of the term, 3. 

DISTRICTS : 

. meaning of words and terms used in 
particular ; See AVords. 

DIVORCE : 

parties to cases under the Divorce Act 
how far competent and compellable 
as witnesses, 94. 

DI70RCE ACT (INDIAN) : See Acts of ! 
the Indian legislatures, IV of 1869. 

DOCUMENT ; See Admission, Copies, ! 
Documentary Evidence, Pottah, Pre- 
sumption, Private Documents, Pri- 
vileged Communications, Public Docu- 
ments, Registration, Sodi Razinama. 

, definition of the term document,” 3. 
differences between definitions in 
Indian Evidence Act, and Indian 
Penal Code, 3. 

what .matters required by law to be re- 
duced to the form of a document, 69. 
person summoned to produce, does not 
become a witness, 108. 
witness summoned to produce document | 
must bring it into Court if it be in 
his possession or power, 115. 

Court will then decide any objection as 
to its production or inadmissibility, 
115. 

Court may inspect the document, 115. 
if neoeseary to be translated, translator 
may be directed to keep contents se- 
cret, unless it be given in evidence, 

• 115. 

penalty if tran^tor disobeys such or- 
der, 115. 

notice to produce, 55, 115. 
presumption as to documents called for 
and not produced, 66. 
party inspecting document, to produce 
wwh he has given notice, must give 
it as evidence if required, 115. 
party refusing to produce document | 
after notice cannot afterwards use it I 
as evidence, 115. 

. judge may order production of : See 
Judge. 

of documents provable either 
by pimaiy or by secondary evidence, 


DOCUMENT— I 
meaning of primary evidence, 52. 
documents must be proved by, as a 
general rule, 64, 

documents executed in several parts, 63* 
documents executed in counterpart, 53. 
number of documents made by one 
uniform process, 68, 

statements as to contents of, may be 
primary evidence, 53, 
meaning of secondary evidence, 63. 
may be given of existence, condition or 
contents of documents in what cases, 
Ac. : See Secondary EvidencA 
how much of a document to be proved, 

when documents of reference may be 
referred to by the Court, 61. 
document may be required to be pro- 
duced to enable Coiiit to take judicial 
notice of any fact, 51. 
contents of documents cannot be proved 
by oral evidence, 62. 
oral admissions of contents of, 17. 
refreshing memory of witness by refer- 
ence to : See Refreshing Memory, 
presumptions as to documents, 62-67. 
signature and hand-writing of person 
alleged to have signed or written, 
must be proved, 69. 

presumption as to genuineness of such 
seal or signature, in what cases allow** 
able, 62, 64. 

signature, hand-writing or seal naay 
be compared with othmn admitted 
or proved, 60. 

pro(>f of execution of documents, re- 
quired to be attested, 59. 
if there, be an attesting witnsoBs alive^ 
subject to the process of the Court, 
and capable of giving evidence, 59. 
proof where no attesting witness can 
be found, 59. 

what documents are i^uired to be 
attested i See Attested Boouments. 
presumption as to, directed by law to 
be kept by any person, 64. 
when documents are said to be in pro- 
per custody : See Custody, 
secondary evidence may be given when 
proved to have been lost, 55. 
and to have been lost in proper cue- 
tody, 55. ^ 

thirty years old, presumption as to, 
66-67. ,4. 

copy of, must be duly certified* 61: 
appointment of officer drawing up, 
must be proved, 51* i 

cases quoted in which 
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DOCUMENT— co»<i»wcd 

«. 90 came into force, is laid down, 

66 . 

A document more than 80 years old 
must be shown to have been in pro- 
per custody, 67, 

though it does not require to be for- 
mally attested by the witnesses oC 
its execution, 67. 

what constitutes proper custody, 66. 
when document purporting to be 46 
years old was stated by mohurrir to 
have been in his care for 15 years, the 
time of his service, held that it had 
come from the proper custody, 66. 
and to require no direct evidence of 
its genuineness, 67. 
statement made before, and recorded 
as evidence by, a collector in a mu- 
tation proceeding held to be a docu- 
ment, under s. 90, 67. 
the period of 30 years is to be reckoned 
from the date on which, the docu- 
ment having been tendered in evi- 
dence, its genuineness becomes the 
subject of proof, 67. 
not from the date on which it is filed 
in court, 67. 

when document ivas signed by one on 
behalf of others, it had to be 
proved that the person signing had 
special authority to sign for the 
others, 67. 

even though the document w^as one 
proved to be 80 years old, 67. 
not sufficient for presumption as to 
genuineness of document for it to 
have been produced from the records 
of a Court in which it had been filed 
^ sometime previous, 67. 

must have been so filed in order to the 
adjudication of some question which 
had come under the cognizance pi 
such Court, 67. 

before accepting as genuine^ Court 
must satisfy itself that the person 
signing the document was entitled 
to grant it, 67. 

value as evidence of ancient documents 
must depend upon corr4>oration 
derivable from external circumstan- 
ces, 67. 

variation of terms of, by oral evidence : 
/ See Oral Evidence. 

secondary evidence not admissible un- 
, lem notice to produce document ^ 
been given, 65. 

sections of C^vil Fmee4are Co|t6, refer- 

fiagiio, 66* ■ ■v.| 


DOCUMENT— 

ambiguous documents : See Ambiguity, 
witness not compellable to produce oii« 
minating, &c., 99. 

who may give evidence of agreement 
varying terms of, 81. 
cross-examination of person called to 
produce, 108. 

oral evidence of statements concerning 
contents of documents when admis* 
Bible, 108. 

DOCUMENTARY EVIDENCE : See Pot* 
tab. 

meaning of the term, 8. 
exclusion of oral by documentaiy evi* 
dence, 68. 

when terms of contract, grant or other 
disposition of property have been re* 
ductid to form of a document, 68. 
when they are contained in more 
documents than one, 68. 
when matter is required by law to be 
reduced to form of a document, 68. 
exceptions to this rule, 68. 
what matters are required by law to be 
reduced to form of document, 69. 
when more originals than one, only one 
need be proved, 68. 

oral evidence not excluded as to fact in 
a document other than the facts re- 
ferred to in B. 91, 68* 

DRUNK : 

confession made by person while drunk, 
See Confession. 

DUMB : 

dumb person competent to be witness : 
Se/i Witnesses. 

DYING DECLARATION : See Death* 

EARNEST MONEY : See Receipts. 

ENACTMENTS REPEALED : See Acts 
of the Indian Legislatures, Regula- 
tions, Statutes. 

ENTRIES : 

in books : See Account-books, Books. 

ESTOPPEL t See Oral Evidence, 
admissions may operate as an, 82. 
definition and meaning of an estoppel, 
90. 

all rules of estoppel are not also laws of 
evidence, 89-90. 

all kinds of are not dealt with in Chap. 
VIII, 90. 

therefore ss. 116-117 do not contain 
the only rules of estoppel, 89-90. 
section 2 does not debar advantage b^ng 
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ESTOPPEL— 

taken of rule of estoppel not contain- 
ed in Chap VIII, 2. 

right to property of a person who had 
before been considered by Hindu law 
incapable of possessing it, 90. 
mortgage of property by person who had 
less right to it than he appeared to 
have, 90-91. 

refusal to pay amount of insurance 
policy which had been assigned to 
another person, without any consi- 
deration having been expressed, 91. 
without concuiTence of insurer’s legal 
representative, 91. 

s. 115 refers to belief in a fact and 
not in a proposition of law, 91. 
sale of property of judgment debtor 
whose share in it was incorrectly des- 
cribed, 91. 

findings necessary to bring c^ise within 
s. 115, 91. • 

of a person from converting a transac- 
tion treated by him as a mortgage into 
a sale, 91. 

rule of, in s. 115 covers whole ground 
covered by theory of part perform- 
ance, 91. 

the acts which a person has been 
induced to do, need not be prejudicial 
to his own interest, in order to consti- 
tute an estoppel, 91-92. 
tenant estopped from denying landlord’s 
title at beginning of tenancy, 92. 
but may show that landlord’s title has 
expired, 92. 

consent decree for arrears of rent 
against tenant works no estoppel 
against him in a suit to obtain posses- 
sion of the land, 92. 
benami transaction, 92. 
licensee estopped from denying title of 
licensor, 92. 

owner of an interest in an estate cannot 
do anything to render abortive his 
actions as owner of another interest 
in same estate, 92-93. 
of acceptor of Bill of Exchange, 93. 
of b^ee or licensee, 93. 

EVIDENCE : See Admission, Confession, j 
Documents, Dooumentaiy Evidence, < 
Oral Evidence, Primary Evident, Kel- j 
evancy of Facts, Secondary Evidence, i 
Witnesses. ! 

definition of, in the Indian Evidence 
Act, 8. 

' statement bf witness for the defence as 
to the place where he saw a witness 
|or the prosecution, at the time the 


EVIDENCE— 

latter stated he saw the a^sed 
persons in another place, is admissibla 
in evidence, 4. 

though the witness for the proseeutioa 
may not himself have been cross-«xa^ 
mined on the point, 4. 

evidence of one crime (not reduced to 
legal certainty) inadmissible to prove 
the existence of another unconnected 
cx’ime, 9. 

evidence of a person, whose pardon by a 
Magistrate was not warranted by Si 
847 of Act X of 1872, held to be inad- 
missible, 18. 

may be given of what facts : See Relet 
vaucy. 

evidence in former judicial proceeding 
when relevant : See Deposition. 

what evidence to be given when State- 
ment forms part of a conversation, 
document, book, or series of letters or 
papers ,41. 

presumption on production of record of 
evidence, 62-63. 

exclusion of oral by documentary evi- 
dence, 68. 

production and effect of, 81. 

of accomplice : See Accomplice. 

of approver : See Confession. 

admissiblity of, a question for Judge, 
104. 


order of productiou when admissibility 
or relevancy depends on proof of preli- 
minary fact, 104. 

improper admission or rejection of, not 
a ground for a new trial or reversal of 
decision, 117. 

1. if there is sufficient evidence to 
justify the decision independently of 
the evidence admitted, 117. 

2. if the decision would not have 
been varied by the rejected evidence. 


this rule applies to criminal as well as 
civil cases, 117. 

whether or not the trial was had before 
jury, 117. 

** court before which such objection is 
raised'^ includes reviewing or appellate 
Court, 117. 

improper admission of deposition : Set 
Deposition. 


EVIDENCE ACT (INDIAN) : See Indiaii 
Evidence Act. 

EXAMINATION : See Cross^examlnatien 
Examination-m-Ch|ef, Re-e3i;amiiHi« 
tioD, Witnesses* ^ 





^ witneeaeB, order of, 105* 

L .iiot provicioe of Court to examine mt- 
nesses unless some material question 
{ has been omitted, 105. 

. xigbt of accused te examine witaesses : 
See Accused, 

{ examination of accused person admis- 
sible as evidence, even though Magis- 
, irate omits to record the questions 
asked in the vernacular, 10. 

ifexAMlNATION-IN-CHIEF : 
i of witness^ what it means, 105, 
must relate to relevant facts, 105. 

. crossiexaminatioD need not be confined 
to facts stated in, 106. 
leading questions not to be asked in, if 
objected to by the opposite party, 108. 
, but such questions may be permitted, 
when they relate to matters intro- 
ductory, undisputed or sufficiently 
proved, 108. 

; u^ess declaring another witness un* 
worthy of belief may not give his 
. msons in, 112. 

right of accused to cross-examine the 
witnesses of the prosecution : See Ac- 
cused* 

EXCEPTIONS : 

i' in Penal Code, burden of proving that 
case of accused falls within, 83. 

Execution : see Attested Documents, 
Documents. 

. want of due execution may be shown to 
invalidate document, 71. 

EXECUTIVE : See Government. 
EXCHANGES : 

of property, when must be reduced to 
form of document, 69. 

feSNSE : 

in production of witnesses : See Deposi- 
rion* 

EXPERTS ! 
deffiiition of term, 46. 
opinions of, when relevant, 45-46. 
i when provable by treatises commonly 
» o0ei^ for sale, 52. 

facts supporting or inconsistent with 
i the opinions of, are relevant, 46. 

may refer to books and refresh memory 
^ from professional treatises, 114. ■ 

EXPRESSIONS : See Words. | 
k to show meaning of foj^eign^ 

local aiidplovin- 

■ bial, 81.' ■ ■ 4 . 


EXPRESSIONS-^con^inueef. 

Evidence admitted in the ease of an 
unintelligible date, 81. 

PACTS : See Relevancy of Facts, Jtidg* 
ments. 

definition of the word ** fact,” 2. 
in issue, definition of, 2. 
evidence may be given 4. 
discovered in consequence of confession 
made by a person in custody of t^e 
police : See Confession, 

FALSE EVIDENCE : 
failure to comply with ss. 182 and 183, 
of Act X of 1877 or 839 of Act X of 
1872 rendered deposition inadmissible 
as evidence when witness was chaig* 
ed with giving, 69-70. 

FAMILY CUSTOM : 
evidence of, 47. 

FASTS : 

judicial notice to^be taken of what 
public, 61. 

PEELING : 

relevancy of facts showing mental or 
bodily ; See Relevancy of Facts, 
statement by a number of persmaa ex- 
pressing feeling ; See Impression. 

FESTIVALS : 

judicial notice to be taken of what 
public, 61. 

FLAG : 

judicial notice to be taken of what 
flags, 5i. 

FOREIGN COUNTRY : 
what states or sovereigns in, judicially 
noticed, 51. 

acts of government or proceedings of 
lepslature of, how provable, 62. 
public documents of, how provable, 62. 
presumption as to certified copies of 
judicial records of,^ 65. 

FOREIGN EXPRESSIONS: Sec Ex- 
presslons. 

FOREIGN LAW : 

provable by books published by authori- 
ty, 41. 

by opinions of experts, 45-46. 

FORFEITURE : 

witness not excused from answering 
question which exposes to a, 99, 109. 

FORMALITY; 

' degree of formality of document to be 
considered in admitting oral eyidenoe 
to vary its tenaa* 71. 
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FRAUD : 

judgm^nfe offered in evidence may be 
shown to have been obtained by, 45. 
provable to invalidate document : See 
Oral Evidence. 

GAZETTE : 

relevancy of statement of public fact 
made in notification published in, 41. 
officers whose appointment is notified 
in, judicial notice to be taken of what 
matters connected with, 51. 
presumption as to genuineness of every 
document puri.)orting to bo the Gov- 
ernment Gazette of any local gov- 
ernment, colony, dependency or pos- 
session of the British crown, 64. 
proof of cession of British territory by 
notification in, 87. 

GENERAL CUSTOM or RIGHT : 
opinions of persons likely to know, rele- 
vant to prove, 47. 

GENERAL INTEREST : 
opinion as to matters of See Opinion, 
presumption as to books referred to for 
information on matters of public or 
general interest, 65. 

GIFT: 

of immoveable property under s. 123 
of Act IV of 1882, must be attested, 
69. 

must bo reduced to form of a docu* 
ment, 69. 

GOOD FAITH : 
relevancy of facts showing, 11. 
burden of proving, whore one of the 
parties to a transaction is in position 
of active confidence, 86. ! 

GOOD-WILL : 

relevancy of facts showing, 11. 

GOVERNMENT : 

acts, orders or • notifications of, how 
proved, 61. 

maps, plans, law-books, &c., prepared by 
authority of ; See Maps, Plans, Law- 
books. 

GRANT; See Documentary Evidence, 
Oral Evidence, 

GROUNDS : . 

of opinion, when relevant, 48. 

HAND.WRITING : 
opitnons of experts relevant to prove 
identity of, 45-46. I 

ijpiuioliB of persons acquainted with j 
hand-Wiiting of person relevant to I 
prove, 46, 


HAKD-WRITING-^^4»t<««. 
such acquaintance how obtainable^ 46^ 
47 . : 

of document must be proved, 59. 
comparison of, 60. 

HATH-CHITTA BOOK : Nee Oral Evi- 
dence. 

HEALTH : 

evidence of state of, 11. 

HIGH COURTS ; 

form of oaths and affirmations to be 
pi'escribed by, 120. 

HINDU LAW : 

deaf and dumb person incapable of 
beriting an estate, according to, 90. 

HINDUS : 

affirmation instead of oath to be made 
by, 120. 

HISTORY : 

Court may resort to books on inattera of, 
51. 

HOLIDAYS : 

notified in the official gazette to b& 
judicially noticed, 61. 

HOSTILITIES : 

commencement, ooutmuanoe and termi- 
nation of, to be judicially noticed, 51 

HUSBANDS AND WIVES : 
competent as witnes.ies, 94. 

IDENTITY: 

facts relevant which establish, 88. 

IDIOTCY : See Capacity. 

ILLEGALITY: 

provable to invalidate document ; See 
Oral Evidence. 

ILLEGIBILITY : See Charactera. 

ILLNESS: 

incapacity of witness to attend owing 
to ; See Deposition. - 

ILL-WILL : 

relevancy of facts showing, 11. 

IMPRESSION: 

statement made by a number of persons 
and expressing feelings or impressions 
relevant to the matter in question, 
85. 

statement must be made at one place 
. and at one time, 35. ^ 

INCAPACITY: 

of witness to give evidence t See 
Deposition. 

of contractiijg party, fact showing^ may 
be proved : See Oral Evidence. ^ 
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ITOECENT QUESTIOKS; See Ques- 
tiouB. I 

INDIAN EVIDENCE ACT : 
amended by Act XVIII of 1872, 1, 
extent of, 1. 
commencement of, 1. 
former enactments repealed by, 1, 118. 
interpretation clause of, 2. 
definition of the term “ evidence’^ as 
used in, 8, 

section 11 limited in its effect by s. 
64, fi. 

list of decisions showing changes made 
in law of evidence by s. 92, 73. 

INDUCEMENT : 

confession caused by : See Confession. 

INFANCY ; See Capacity. 

INFERENCES : 

facts relevant which support or rebut, 7. 

INFORMATION : 

statements by persons referred to for, 15. 

INSANITY : See Capacity, 

INSOLVENCY : 

judgment, decree or order of Court 
exercising insolvency jurisdiction 
when and of what matters conclusive 
proof : See Judgment. 

INSULTING QUESTIONS: See Ques- 
tions 

INSURANCE POLICY ; 
assignment of, to another person without 
any consideration being expressed, 91. 

INTENTION ; 

relevancy of facts showing, 11, 14. 

INTEREST'! 

admissions by person from whom party 
to suit derived, 15. 

opinion as to matters of general inter- 
est : See Opinion. 

Interest, pecuniary or pro- 

PRIETORY : 

admissions by persons having, 15. 
Statement made by a person against his 
own, 34. 

acts which a person was induced to per- 
form need not b© prejudicial to his 
own, in order to constitute eitoppel, 
92. 

INTERPRETERS : 
when privileged as witnesses, 97l 
may % directed to keep secret tha 
conwts of a document ttinalatea 
in order to decide <»bjeetion to|pioduc- 
iion or iMlmissibilRy, 115. « 


INTERPRETERS— 

penalty for disobeying this direction^ 
115. 

administration of oath or affirmation 
to, 120. 

INTIMIDATION : 

provable to invalidate document : See 
Oral Evidence. 

INTOXICATION : Sec Capacity. 

JAMA BANDI PAPERS : 

prepared by a Dy. Collector, are public 
documents under s. *74, 60. 

JAMA-WASIL-BAKI PAPERS : See Ac 
count Books. 

JOURNAL : 

presumption as to genuineness of, 64. 

JUDGE : See Court, Questions, Witnesses, 
how far privileged from being a witness 
of w’liat occurred before him, 94. 
to decide questions as to the admissibi- 
lity of evidence, 104. 

duty of, if questions conveying imputa • 
tion on character are asked a witness 
without reasonable grounds, 110. 
may ask ai>y questions of the parties 
or witnesses, 116. 

but not questions forbidden by the 
Act, lie. 

not i)rovince of, to do so, unless some 
material question has been omitted, 
105. 

witness may not be cross-examined after 
he has been examined by the Court, 
unless the Court allows it, 116. 
w^heii this principle applies, 116, 
may order production of any document 
or thing, 116. 

but not of privileged document, 116. 
held that when J udge summoned a wit- 
ness for the prosecution who had not 
been called at tlio sessions trial, the 
prisoner ought to have been allowed to 
cross-examine him, 116. 
must base his judgment on facts rele- 
vant and duly proved, 116. 
may not dispense with primary evidence 
save as provided in tlie Act, 116, 
may allow jury or assessors to pub ques- 
tions to wdtness, 117, 

JUDGMENTS : 

judgments, decrees, and sentences must 
be reduced to form of document, 69. 
relevant to prove custom, 10. 
when: not admissible as evidence either 
m>B,re8jtuiicataoT ^ fii, proof of the 
particular point which it decides, 9. 
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JUDGMENTS— 

relevant to proye custom of succession 
to Odhikaree right, 10. 

Umarme right admissible as evidence, 
10, 45. 

but not conclusive, 10, 45. j 

relevant when question tried between 
same parties who were co-defcndants, 
10 . ■ 

although not in ordinary form of 
decree but recites compromise between 
same parties, 10. 

but not conclusive against a person 
not party to it, 10. 

when between same parties though not 
conclusive, sufficient b) shift burden 
of proof on to the other party, 10. 
judgment not a “ transaction,*’ 1 1. 
decision contained in a judgment is no 
more a fact (under s. 11) than an 
opinion exi)ressed by any other person 
not exercising judicial functions, 9. 
relevancy of judgment, order, or decree 
which prevents a Court fi’om taking 
cognizance of a suit or holding a trial, 

42. 

Courts, both civil and criminal, includ- 
ed, 45. 

provisions of ss. 13 of Act XIV of 
1882 and 403 of Act X of 1882, re- 
lating to this section, quoted, 42. 
all judgments inter partes which would 
operate as res judicata in a second 
suit, to be admitted as evidence, 45. 
final judgment, order or decree of com- 
petent Coui-t exercising probate, 
matrimonial, admiralty, or insol- 
vency jurisdiction relevant when the 
existence of any legal character or title 
is relevant which the Court confers 
upon or takes away from any person, 

43. 

is coudusive proof 

that any legal* character which it con- 
fers a9crued at the time when such 
judgoieut, order or decree came into 
operation, 43. 

that it accrued to any persou at ‘the 
time when such judgment, &c., de- 
clareait to have accrued, 43. 
that it ceased at the time from which 
such judgment, &c., declared that it 
should cease, 43, 

that any thing to which it declares any 
person to be so entitled was the prop- 
erty of that person from the time at 
which BucU judgment, &c., declares 
it had been or should be his property, 
48 , . 


JUDGMENTS— 

judgments, orders or decrees relating 
to matters of a public nature, relevant 
to the enquiry, 44. 
but not conclusive proof, 4i. 

' other judgments, orders or decrees ar® 
irrelevant, 44. 

unless the existence of such judgment| 
&c., is a fact in issue, 44. 
or is relevant under some other sec* 
tion of the Act, 44. 
the section here introduced held to 
bo s. 13, 45. 

judgments m rcm when admitted as 
evidence, 45. 

judgments when admitted, noif as rei 
judicata^, but as evidence, 45. 
the cases referred to in s. 43 are when 
the fact of any particular judgment 
having been given is a matter to be 
proved in the case, 45. 
where a person charges another with 
having forged a promissory note and 
denies having executed one hiinseilf^ 
evidence that a note similar to the 
one forged was in fact executed by 
that person is inadmissible, 45. 
nor would a judgment founded upon 
such a note be admissible, 45. 
reports of decisions when to be presume 
ed genuine, 65. 

list of, shewing cliaTJges made in law of 
evidence by s. 92, 73. 
party to suit may show that judg* 
ment was without jurisdiction or 
obtained by fraud or collusion, 45. 
must be based upon facts relevant and 
duly proved, 116. 

JUDGMENT DEBTOR : 
property of, incorrectly stated when put 
up for sale, 91. 

JUDICIAL NOTICE : 
facts of which Court takes, need not ba 
proved, 50. 

of what facts to be taken, 50. 

Court may refuse to take, until appro* 
priate books of reference be produced, 
51. 

JUDICIAL OATHS : Sec Oaths. 

JUDICIAL RECORDS : Records. 

JURISDICTION : 
as to lakheraj lands, 82. 
presumption as to, 82. 
judgment offered in evidence may be 
shown to have been given without 
jurisdiction, 45. 

remedial jurisdiction excreted bjr courtv 
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SUmSDICnOTS—cmtiiiued. 

* pi equity In Buglaud as to admission 
, of parol evideuioe, 74, 91. 

JUBY : See Judge, 

may credit testimony of accomplices, 89. 
Juryman may with judge's leave put 
questions to witness, 11 7. 

* administration of oath or affirmation 

to jurors, 120, 

fcABtJLIAT : 

^ only secondary evidence of pottah, 53. 

verbal agreomeut varying terms of : See 
, Oral Evidence. 

KHAS MEHAL : Maps. 

KIBTBONDI bond : See Oral Evidence. 

KNOWLEDGE : 

relevancy of facts showing, 11. 

KORAN: 

oaths on the, 121, 122. 

koBALAS i 

registered, not referred to by ss. 76 and 

‘ 77, 61. 

. oral evidence of any oral agreement in« 
admissible to vary terms of, 73. 

LAKHERAJ LAND3 : 

burden of pmof in case connected witli : 

. See Burden of Proof. 

LANDLORD AND TENANT : See Es- 
toppel, Rent, Tenancy. 

LANGUAGE j See Ambiguity, Meaning. 

’• fact may be proved showing connection 
of language of document with exis- | 
ting facts, 72. 

of document applying accurately to 
existing facts may not be shown to 
have been meant to apply to other 
facts, 79. 

unmeaning with reference to existhig 
facts may be shown to have been used 
' in a peculiar sense, 79. 
extraneous evidence can be juimittcd to 
identify description of property in an 

* inaccurate sale certificate, 80. 

if the certificate is accurate as to any 
part of the description, 80. ^ 
applicable to one, but not more' than 
one, of several persons or thiug^ 80. 
applicable partly to one set of IfactS, 
and partly to another set, 80. 

LAW : /Sfec Foreign Law., 

, of ahy wntiy. provable by bookfi pub- 
. -Jished By au^ority psr hy r6|)orli, 41. 

' rules having force of, inuat be jud|cially 


LAW-BOOKS : 

admissible in evidence, 41. 

and law reports, presumption m to, 
when published under authority of 
Government, 65. 

LEADING QUESTION : See Cross-exami- 
nation, Examination-iii-chief, Re-exa- 
triinatiou. 

definition and meaning of the term, 108. 

when leading questions may and may 
not be put, 108. 

LEASE : 

Of property when must bo reduced to 
form of a document, 69. 

LEGACY : See Acknowledgment. 

LEGISLATURE : See Council. 

proceedings of, how proved, 61-62. 

LEGITIMACY : 

presumed of child born during marriage, 
or within 280 days after its ^ssolmtiou, 
87. 

unless there be proof of non-access, 
87. 

LETTERS ; 

statements in, admissible as evidence, 
33. 

how much of statement contained in 
series of, to be proved, 41. 

between district authorities are public 
documents under s. 74, 60. 

LICENSEE : See Estoppel. 

LITERATURE : 

Court may resort to books on mattere of, 
51. 

LITHOGRAPHY : 

documents produced by, are primary 
evidence of each other, 53. 
but only secoudary evidence of the 
original, 53. 

LOCAL EXPRESSIONS: See Expres- 
sious. 

LONDON GAZETTE : See Gazette. 

LUNATIC : 

how far competent to testify, 93. 

MAGISTRATE ; See Confession, Pardon, 
Questions. 

how far privileged as a witness of what 
occurred before him, 94. 
or OB to information as to commission 
of offence, 95. 

# power of, to summon and examine wit- 

* nesses in criminal cases, pro viaionB of 
Codes of Criminal Procedure minting 
to, 100. 
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MAGISTEATE-co»<i»«€rf. 

. powers of, in cases of recall of witnesses 
by accused : See Accused. 

MAPS : 

prepared by an officer of government 
in charge of a khfls mehtlL admissible 
as evidence though not conclusive, 11. 
statements of facta in maps, plans and 
charts relevant, 41. 

but maps, etc., must be generally offered 
for public sale, 41, 

or made under the authority of Go- 
vernment, 41. 

BOrvey map is a piece of evidence like 
other evidence, 64. 

and can he of no effect in determining 
burden of proof, 64. 

presumption as to accuracy of govern- 
ment maps, 64. 

as to accuracy of thakbust maps, 65. 
fact of a survey map being superseded 
by a new one does not affect the pre- 
sumption as to the accuracy of the 
old map, 65. 

presumption as to publication of maps, 
and place and time thereof, 65. 
made for the purposes of any cause must 
be proved, 64. 

survey map is not direct evidence of 
title, 65. 

but is of possession at the time the 
survey was made, 65. 

MARRIAGE ; See Legitimacy, Husband 
and Wife, Privileged Communications, 
opinion expressed by conduct not suffi- 
cient to prove, in proceedings under 
the Indian Divorce Act, or in prosecu- 
tions under Indian Penal Code, 47. 
proof of, in cases of bigamy, adultery 
and the enticing of married women, 
48. 

provisions of Indian Penal Code referred 
to in this section, 48. 

MATERIAL THING ; 
production of, before Court, 62, 116. 

MATRIMONIAL JURISDICTION : 
final judgment, order, or decree of 
Court exercising, when and of what 
matters conclusive proof ; See Judg- 
ment. 

MEANING OF WORDS : 
provable by opinion evidence, 47. 

MEASUREMENT PAPERS : 
prepared by butwara anicen; See Public 
Document's. 

MEMORY ; See Refreshing Memory. 


MIND : 

relevancy of facts showing state of : 
See Relevancy of Facts, 

MISTAKE IN FACT OR LAW : 
provable to invalidate document : Sec 
Oral Evidence. 

MOKURRARI POTTAH : 
when signed by one on behalf of others, 
not evidence unless person who signed 
is shown to have had special authority 
to sign on behalf of others, 67. 
even though document is more than 30 
years old, 67. 

MORTGAGE : 

under 8. 59 of Act IV of 1882 must be 
attested, 69. 

when must be reduced to form of a 
document, 69. 

conveyances absolute in form, but alleg- 
ed to be mortgages merely : See Oral 
Evidence. 

of property by person who had less right 
to it than he appeared to have, 91, 

MORTGAGEE ; 

cannot have better title than owner of 
property, 91. 

when not compellable to produce docu- 
mSnt by which he holds property, 99. 

MOTIVE : 

when and how far relevant, 5. 

MUNICIPAL BODY : 
proceedings of, how proved, 62. 

MUNSIF : 

village munsif a Magistrate within mean- 
ing of s. 26, 21. 

MUTATION PROCEEDING : 
statement made before and recorded as 
evidence by a Collector in a, is a docu- 
ment under s. 90, 67. 

NATIONAL FLAGS : 
judicial notice to be taken of what, 61. 

NEGLIGENCE ; 
relevancy of facts showing, 11. 

NEWSPAPER : 

presumption as to genuineness of, 64. 

NEW TRIAL : 

improper admission or rejection of evi- 
dence when not a ground foT i Sec 
Evidence. 

NOTARY PUBLIC : 
powers of attorney executed before, pre- 
sumption as to, 65. ; 

' NOTICE ; See Documents. 
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; to produce documents in what cases ne- 
cessary or otherwise, 55-56. 
presumption as to documents called for 
and not produced after, 66. 

NOTIFICATION : 

relevancy of statement of public fact 
made in, 41. 

of government how proved, 61. 
proof of cession of British territory by, 
87. 

NOT PBOVED : 

meaning of, 4. 

OATH : ‘ 

Act to consolidate the law relating to 
judicial oaths aud for other purposes, 
119. 

local extent of the Act, 119. 
enactments repealed, 119, 124. 
oaths before courts martial and other 
oaths and affirmations saved, 119. 
who are authorized to administer oaths 
or affirmations, 119-120. 

1. Courts and persons having autho- 
rity to receive evidence, 120. 

2. commanding officers of military 
stations with certain restrictions, 
120 . 

oath may be administered by CoTirt or 
by officer empowered for purpose, 119. 

• oaths or affirmations to be made by 
what persons, 120. 

1. witnesses befijre Court or person 
having authority to receive evidence, 

120 . 

2. interpreters of witnesses’ evidence, 

120 . ‘ 

8. jurors, 120. 

no oath or affirmation to bo adminis- 
tered to an accused person, 120. 
affirmation instead of oath to be made 
by Hindus, Mahomedans and persons 
objecting to make an oath, 120. 
oaths and affirmations to be adminis- 
tered in what forms, , 120. 
power of Court to tender special oaths, 
121 . 

defendant cited as witness by plaintiff 
and examined under usual lorm of 

oath, as plaintiff’s witnesses |kad left 

the country, ,121. j 

on their return their evidence was ad- 
mitted, 121, i » , 

award based on evidence of defendant 
sworn on the E^run, wheni arbitJ-a/ 
tort were hot <iuuMed to administer 
.'thenath, 121.": 

plaintif having ptertd to itK).|pund by 


OAT H '-cotUimiecL 

the oath, evidence was not invalid, 

121 . 

I evidence given on such oath if accepted 

! to be conclusive proof, 122. 

Court may ask party or witness whether 
he will make oath proposed by oppo- 
site party, 122. 

no one shall bo compelled to attend 
personally to answer such question, 

122 . 

administration of oath if accepted, 122. 
if oath be refused, refusal and facts con- 
nected with it, to be recorded, 122. 
refusal of plaintiff to swear on the Kor- 
an that defendant was not a prior pur- 
chaser of the land in question, when 
asked to do so by the defendant, 122. 
dismissal of the case, 122. 
omission or irregularity of oath not to 
invalidate proceedings or render evi- 
dence inadmissible, 123. 
or aff'ect obligation of witness to state 
the truth, 1 23. 

cases.iu illustration of this section, 123, 
word “omission” includes all omis- 
sions, 93. 

pei*S')n giving evidence before Court or 
person authorized to administer, is 
bound to state the truth, 123. 
examination of child without oath, 93. 
amendment of Indian Penal Code, 123. 
official oaths abolished, 128. 

OATHS ACT (INDIAN) : Acts of the 

Indian Legislatures, X of 1873. 
for provisions of : See Oaths. 

OBSOLETE ; See Expressions. 

OFFENCE : See Privileged Communica- 
tions. 

OFFICIAL CHARACTER : 
when presumed, 62, 64. 

OFFICIAL COMMUNICATIONS AND 
RECORDS : See Privileged Communica- 
tions. 

OFFICIAL OATHS ; 
abolition of, 123. 

OFFICIAL REGISTERS: -See Public 
Documents. 

OMISSIONS: 

in the taking of an oath or in the making 
of an affirmation, 123. 

ONUS PBOBANDI : Burden pf Proof, 

OPINION: 

of persons likely to know relevant to 
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X)ftNl01^^eontinued, 

prove existence of general custom or 
right, 47. 

Btatements giving opinion as to public 
right or custom or matters of general 
interest made by persons who cannot 
be produced as witnesses, B4. 
statement must have been made before 
controversy arose, 34. 
of experts when admissible in evidence : 
See Experts. 

of persona acquainted with hand-writing 
relevant to prove it, 40. 
relevancy of opinions t(j prove usages 
and tenets of any body of men, 47. 
or constitution and government of reli- 
gious or charitalde foundation, 47. 
or meaning of words or terms, 47. 
relevancy of opinion as to relationship 
expressed by conduct, 47. 
relevancy of grounds on which opinion 
is based, 48. 

OBAL EVIDENCE : 
definition of the term, 3. 
inadmissible to prove a confession or 
terms of it, 18. 
must be direct, 52. 
exceptions to tliis rule, 52. 
all facts, except contents of documents, 
provable by, 52. 

case remanded for retrial when oral evi- 
dence fell short of requirements of 
s. 63 owing to in efficiency of plaintiff’s 
legal adviser, 54. 

oral evidence admissible when document 
is proved to have been lost, 55. 
exclusion of, by documentary evidence, 
68 . 

not excluded when relating to fact in a 
document other than the facts refer- 
red to in s. 91, 68. 

when conients of a pottali are not in 
question oral evidence is admissible, 
70. • 

of statement to police officer during an 
investigation, inadmissible, 70. 
proving payments : See Receipts, 
of debt : See Acknowdedgment. 
inadmissibility to contradict, vary, add 
to, or 'Subtract from, the terms of con- 
tract, grant or disposition of proper- 
ty, or matter by law reduced to the 
form of a document, 71. 
rule only applies between parties or their 
representatives in interest, 71, 81. 
provisoes to this general lule : 

1. fact may be proved showing fraud, 
intimidation, illegality, want of due 
execution, of cap^ity, of considera- 


ORAL EVlDENCE-^co?i<ii?«t/e<f. 

tion, or mistake in fact or law, 71. 

2. separat/© oral agi'eement not inoon- 
sisteut v'iihthe terms of the docu- 
ment, 71. 

3. separate oral agreement constitd- 
ting a condition precedent to the at- 
taching of any obligation in such 
contract, 71. 

“any obligation” held to mean any 
obligation whatever under the con- 
tract, and not some particular obli- 
gation which the contract may con- 
tain, 78. 

4. Subsequent oral agreement to re- 
scind or modify, 71. 

but contract registered or required 
by law to be in waiting cannot be 
received or modified by su^equent 
oral contract, 71. 

5. usage or custom annexing inci- 
dents not inconsistent, 72. 

6. fact showing relation of language 
of document to existing facts, 72. 

decisions on this section, 73. 
of any oral agreement inadmissible to 
vary terms of akobala, 73. 
evidence to prove that by an oral agree- 
ment a deed of sale was to be consider- 
ed merely as a security for the repay- 
ment of money, held to be inadmissi- 
ble, 73. 

as the alleged agreement was wholly 
inconsistent with the deed of sale, 
73. 

admissible to show there was no consi- 
deration in a contract, 73, 
or that the consideration was different 
to that described in the contract, 73. 
evidence admissible showing that in- 
stead of consideration being entirely 
in ready money, as described in con^ 
tract, it consisted partly of a bond, 78. 
evidence inadmissible, to prove a con- 
temporaneous oral stipulation varying 
terms of a written contract, 73. 
evidence of acts and conduct of par- 
ties to a contract inadmissible if ten- 
dered solely to suppoit such stij^ula- 
tion, 73. 

a written agreement alleged to have 
been given bjr plaintiff’ to the defen- 
dants to consider a deed of sale «^iy 
, as a security for money advanced, hel4 
to be inadmissible as it was not reg- 
istered, 73-74, - / 

inadmissible to prove a cpntei^,poranecifh» 
oral agreement showj^ that a^ appar- 
, eot^si * 
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ORAL EVII>ENCE--caw<mtt<jc?. 

unless it appears from their conduct 
that the parties had treated the trans- 
action as such, 74. 

oral evidence will then 'be admitted to 
show the terms of such oral agree- 
ment, 74. 

in such cases question is whether or 
not there continued to be a debt be- 
tween the parties, 75.^ 
conduct may amount’' to an estop] »el, 
7 if 

procedure of courts of equity on this 
oiut, 74. 
ow justified, 74. 

Courts in India not precluded from 
exercising same jurisdiction, 74. 
ground upon which this jurisdiction of 
the Courts in India may most safely 
be rested, 74. 

a. 26 of Specific Relief Act intended 
to relax rules of Indian Evidence 
Act, 74. 

provisions of ss. 26, 22, 17, quoted, 74- 

75, 76. 

interpretation of s. 26, by Pontifex, 
J., 76. 

oral evidence of an oral agreement re- 
ferred to in written agreement by the 
words under certain conditions,” 
admitted, 76-76. 

oral evidence admitted where debt in a 
kistbundi bond had been liquidated 
from the usufruct of certain property, 

76. 

oral evidence allowed in a suit upon a 
hath-chitta, 76. 

an acceptor of bills of exchange allowed 
to plead mat he was an accommoda- 
tion acceptor only, 76. 
alleged oral agreement that loans should 
he obtained on the security of a first 
charge on the season’s indigo in an 
indigo concern, was held to be in 
dire^ contravention and defeasance of 
a mortg^e deed by which the season’s 
crop was assigned to others than the 
lenders of the money, 77. 
parol evidence was admitted to show 
that at the time a kabuHat w^as grant- 
ed it had been agreed that ths whole 
rent payable should be payable in res- 
pect of such villages as mould Actually 
Come into defendant’s possesston, 77^ 

evidence of an agreement ii4 a case 
hi discQuntingbilili by a Bat^^ 
iaiway receA for the |oods fshould 
a(di he mm ^ till 


ORAL EVIDENCE-cen^wd. 

the amount of the bill w’as paid 
held to be inadmissible, 78. 

oral evidence of a verbal agreement vaiy- 
fng terms of a kistbundi providing 
that on the failure of defendant to 
pay an instalment of a debt, the whole 
sum should become clue, held inad- 
missible, 78. 

as the written agreement had actually 
been performed to some extent, 78. 

oral evidence of an oral agreement tliat 
a deed of sale should be considered 
merely as security for payment of a 
debt held inadmissible under provisoes 
S and 4, 78. 

as deed of sale w^as admitted to have 
been contemporaneous with agreement, 
78. 

a deed of conveyance as it was registered 
held to be valid though purchaser of 
the property had returned it endorsed 
to the effect that he could not pay 
the amount due, 78-79. 

a verbal agreement modifiiying a regis- 
tered lease held inadmissible under 
proviso 4, 79. 

evidence admitted to show what land 
was alluded to in a bond, 79. 

evidence of a dumb person by signs to 
be considered as oral evidence, 94. 

of statements made about contents of 
documents when admissible, 108, 

ORDER : See Judgment. 

ORIGINALS : 

-where more tl^an one, one only need be 
proved, 68. 

PANCHAYAT : 

members of panchayat not persons in 
authority wdthin meaning of s. 24, 
19. 

PARDON : 

evidence of a person whose pardon by a 
Magistrate was not warranted by s. 
347 of Act X of 1872, held to be in- 
admissible, 18. 

PARLIAMENT: 

judicial notice to be taken of Acts of, 
and course of proceeding of, 60. 

what is included under the Par- 

liauaent,” 60. 

presumption as to genuhl^ieiii of pri- 
vate Acts of, 64. 

WbOL lYIDENCE ; Oral B^denoe. 

PARTIES: Sm Judg% trivileg^ Com- 
munusal^ons, Witnesses. 
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admlsfliona by, 15. 

adiiiljifiiotia by persons whose position 
is to be proved sgainst, 15. 
calling a witness may, with consent 
(d the Court, 

1. cross-examine him, 112. 

2. impeach his credit, 112. 

PARTITION : See Burden of Proof, 
deed of : See Deed of Partition. 

PARTNERS : 

burden of proof of cessation of partner- 
ship, 85. 

PART-PERFORMANCE : 
rule of estoppel in s. 116 covers whole 
ground covered by theory of part-per- 
formance, 91. 

PATENT AMBIGUITY: 
evidence inadmissible to explain, 79. 

PAYMENT; See Acknowledgment, Re- 
ceipt, Rent. 

PECUNIARY INTEREST : See Interest, 
pecuniary or proprietory. 

PEDIGREE : See Relationship. 

PENAL CODE (INDIAN) ; See Acts of 
the Indian Legislatures, XLV of 1860. 

PENALTY; 

witness not excused from answering 
question which exposes to, 99, 109. 

PHOTOGRAPH : 

when documents are made by photo- 
graphy, each is primary evidence 
of contents of the rest, 53. 
and secondary evidence of original, 53. 

PLACE : 

facts relevant which fix, 7. 

PLANS : See Maps. 

PLEADERS : See Privileged Communica- 
tions. 

judirial notice to be taken of names of 
pleaders, advocates and vakils, 51. 

POLICE DIARIES : 
use of, for refreshing memory, 114. 
prisoner, oaiiuot insist upon a police 
diary bcdilg sent for and being re- 
ferr^tp, to refresh memory, 114. 

POLICE OFFICER : See Admission, Con- 
fessipn, Privileged Communications, 
oral evhlenca of statements made to, 
inadmissibfe, 70. 

If statements niadelK», reduced to writing, 
the^ting cannot be treated as paH 
of the! reooiSd, 70. 


POLICE OFFJCER^conffeiwsrf. 
or used as vridance, 70. 
but may be used to refresh memory, 
70, 114. 

may be questioned regarding the stated 
mente made, 70, 114. 
if the accused desires it, person making 
statement may be contradicted by, 
114. 

POLICY : 

assignment of insurance, without any 
consideration being expressed, 91. 

PORTRAIT ; 

statement on, as to relationship : See 
Relationship. 

POSITION: 

question to discover position in life of 
witness, 109. 

POSSESSION : 

is presumptive proof of ownership, 86. 
rule does not apply when possession 
was obtained by forc3 or fraud, 86. 
survey map is evidence of, when survey 
was made, 65. 

POTTAH : See Signature. 
shouH be produced, not only kabuUat, 
54. 

when contents of, are in question, pro- 
duction of document necessary, 70. 
unnecessary in other cases, 70. 
when grant of, by Government does not 
create possession, 86. 

POWERS OF ATTORNEY : 
presumption as to, 65. 

PRELIMINARY FACT : 
admissibility or relevance of evidence 
dependent upon proof of, 104. 
judge to decide on such preliminary 
fact, 104. 

PREPARATION ; 
relevancy of facts showing, 5. 

PRESUMPTION : 

meaning of, "may presume”, "shall 
presume**, 4. 

as to genuineness of certified copies, 
certificates, ficc., 62. 

as to officer signing or eertifylng any 
document, 62. 

as to documents produced lui record of 
evidence, confessions, ko., 62-6S. 
as to gazettes, newspapers, jouinaia, 
copies of Acts, kc., 64. 
astodoouniMts directed by kw 
kept by any person, 64.: v 

as to documents admisplde In 
without proof of seal or; 
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M to iua»p8 by tbe autbority of 

govertimeui^ 64$ 
m to tbakbust maps, 65. 
tbe faet tl^t aaorvey map has been 
superseded by new one doee not 
the presumption as to the ae» 
curacy of the old map^ 65.* 
as to law-books publish^ by authority 
and law-reports, 66. 
aa to powers of attorney) 66. 
as to certified copies of foreign judicial 
records, 65. 

as to books referred to for information, 
published maps, charts, ko,, 65. 
as to telegraph messages, 65-66. 
as to documents calM for and not pro- 
duced, 66. 

as to documents thirty years old ; See 
Documents, 
as to jurisdiction, 82. 
of legitimacy from birth during mar- 
riage or within 280 days after its 
dissolution, 87. 

of fact likely to have happened in com- 
mon course of events and human con- 
duct, 87. 

from possession of stolen goods, 87. 
as to accomplice: See Accomplice, 
as to discharge of obligation in bond, 89. 


PKEVIOUS STATEMENTS : 
use of, to contradict a witness, 109. 
to corroborate a witness, 113. 

PBIMARY EVIDENCE : See Secondary 
Evidence, 
meaning of, 52. 

documents mpiy be proved by primary 
or secondary evidence, 52. 
but as a general rule must be proved 
by primary evidence, 64. 
jud^ may not dispense with, save as 
provided in the Act, 116. 


PRINTERS : 

presumption as to Act printed by 
Queen’s, 64. 

PRINTINa: 


where documents made by, ei|Dh is 
prhaoaiy eiiidenoe of the. rest, m. . 
imt only secondary evidence, of thjt> ori- 
gins^ 53. 1 ; 

PBIVATO : f 

what Dboumen^ j 


CLICKS : i 

dotnaiu^ 

dttring masiiage, 95. ■ 


PRIVILEGED ka^emtmued: 
evidence from unpublished reoords.(is to 
affairs of state, 95. 

official communicationB how far privReg- 
ech 96. 

magistrate or police officer may not be 
compelled to say whence he got in- 
formation as to ofibnee, .95. 
barrister, attorney, pleader) or vakil 
may not disclose communication made 
to him in course of professionid em- 
ployment, 96-96. 

communication must be confidential or 
private, 96. 

and made to the attorney exclusively 
in his character of attorney, 96-97. 
ho may not disclose contents or oondi- 
tion of document with which he be- 
came acquainted for puipose of such 
employment, 96. 

or advice given by him to his client, 

96. 

but communication in furtherance of an 
illegal purpose, or fact showing com- 
mission of crime or fraud is not pro- 
tected, 96. 

what professional or other persons are 
within the rule, 97. 

privilege not waived by volunteering 
evidence, 97. 

client may consent to disclosure, 95*96. 
how far he does so by giving evidence, 

97. 

privilege where client is the person in- 
terrogated, 97. 

client offering himself as a witness how 
far protected, 97. 

judgment, by West, J., on question of 
the production of document for in- 
spection of defendant, which was sub- 
mitted to plaintiffs counsel, in which 
English decisions on i^is point are 
reviewed, 97-98. 

witness not compellable to produce title- 
deeds, 99. 

or document tendu^ to cribnnate, 96. 
or dbcument held for another person 
who would be entiti4^ to r^ tO' 
produce, 99. 

nmess there be an agreement in writing 
to produce, 99*' 

privilege extends only to witnesses ' not 
patttea.tosndt^,99. 

PRIVY COptCIL : 

. proclama^s, orders, and reg^tions 
^ of,. ha#prpyed, 62* 

PROBABILITIES: 

relevancy of facts udi|cli oreat0);;^ 
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PjROBATE : See. Will 
wille proi^ftble 68* 
judga^enty order or decree iu, when 
oonblttsive proof : /See Jndgment. 

PROCEEBIKGS : See Logieleture, Muni- 
cipal Body. 

PROCLAMATIONS ; 
how proved, 62. 

PROCTORS r 

jttdicialnotice tube taken of names of, 51. 

PRODUCTION : 

or documents : jSee Documents, Notice, 
of Witnesses : See Witnesses. 

PROFESSIONAL COMMUNICATIONS : 
See Privileged Communications. 

PROFESSIONAL DUTY : 
entries in books kept in discharge of : 
See Books. 

PROMISE : 

confession caused by : See Confession. 

PROMISSORY NOTE ; 
improperly stamped, inadmissible in 
evidence, 70, 71. 

PROOF : 

meaning of ** conclusive proof” : See 
Conclusive Proof, 

subject of, how dealt with by the 
Indian Evidence Act, 50-81 
facts which need not be proved, 50. 
facts of which judicial notice is taken : 
See Judicial Notice. 

facts which the parties or their agents 
admit, 51-52. 

all facts except contents of documents 
provable by oral evidence : See Oral 
Evidence. 

of documents : See Attested Documents, 
Documents, Documentary Evidence, 
Secondary Evidence, 
burden of ; /See Burden of Proof. 

PROPERTY : S^ Disposition, Exchange, 
Sale, Mortgage, Lease, Gift, Receipt. 

PROPRIETORY INTEREST : -See In- 
terest^ pecuniary or proprietory. 

PROSECUTION : 'See Griminal Prosecu- 
tion^ 

ior ^ving^lalse evidence : See Witnesses, 
smd oroas^ of witness 

Hsut; iSSge,AeouBed. 

i^ROViSCIAL : iSke Expressidns. 

PUBLIC DOCUMENTS : 

letWrs between district authorities are 
|4blic46ctunetttB, 60. 


PUBLIC DOCU]!iENtS-eu»tn«ih«f. 
when a suit is i papers re- 

garding the bempromjae part 
of the.record in the suit, 60. 
and are ther^ore public docUinehts^ 
provable by an o6lce cojw, 6<). 
jamabandi {n^epared by Dy. CdUeotor 
in the settlement of land is a publie 
document, 60. 

eertifioate granted by Board of Trade 
is no^ a public document, 60. 
documents which could not be proved 
to be abstracts from or copies of Oo~ 
vemme»t measurement chtttas, though 
produced from the Collectorate, were 
held not to be public documents, 61. 
who are entitled to copies of : -Slee Copies, 
entry in public or other o£8<nal .book, 
register or record, stating a fact in 
issue, 40. 

relevant if made by public servant "in 
discharge of official duty, 40. 
or by other person in performance of 
duty enjoined by law, 40. 
measurement papers prepared by a but* 
wara ameen deput^ by the Collector 
not public documents within mean- 
ing of 8. 34, 40. 

wajib-ul-arz of a mauza admissible as 
evidence, 41. 

public book not evidence that a particu- 
lar entry has not b^n entered in it, 41. 
registered deed of bale not public docu- 
ment under B. 74, 55, 
certified copy not permitted to be 
given in evidence, 55. 
right of inspection, of, 61, 
proof of documents by production of 
copies, 61. 

special modes of proving certain public 
documents, 61. 

public documents of foreign country 
how provable, 62. 

PUBLIC FACT ; 

reldvanpy of statemfflit of fact of a 
public nature, 41. 

contained in remtal of Act of Parlia- 
ment, 41. 

or of Act of Governor General iu 
Council, 41. 

or of Governors in Council of ^ Bombay 
and Madras, 41. > 

or of Lieutenant Governor ih Ooun^ 
of Bengal, 41. 

or in^notifiaaiion publii^ied in faiette, 

relevancy of judgment, oriler oir deofoo 
relating to mattera of a pubUc na- 
ture, ^44. ■ ' / ■ 
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PUBLIC FESTIVALS : 
ifuiUi and holidays^ judicial natico to bo 
taAen of what, 51. 

PUBLIC INTEREST : See Opinion, 
proaumption aa to booka referred to for 
infonnatdou on matters of public or 
general interest, 65. 

PUBLIC OFFICERS : 
judicial notice to be taken of what 
matters connected with, 51. 
if appointment is noticed in the official 
^aaette, 51. 

eyideuce of appointment of, 68. 

PUBLIC RIGHT : See Right, Opinion. 

PUNISHMENT : 

previous convictions used to determine 
amount of, 49. 

QUESTION : See Croaa-examination, Lead- 
ing Queatious, Witnesses, 
witness must answer, though his 
answer tend to criminate him, 99, 
109. 

or expose him to a penalty or forfei- 
ture, 99, 109. 

but question must be relevant, 99, 

109. 

if irrelevant, Court baa a discretion, 109. 
and may warn witness that he is not 
obliged to answer, 109. 
matters to be regarded in exercising 
this discretion. 109. 

criminating answer to relevant ques- 
tion cannot be used against witness, 
unless on a prosecution for' giving 
false evidence, 99. 

magistrate should inform witness of his 
privilege, i^9. 

questions testing veracity, exclusion of 
evidence to contradict answers to, 
111 . 

presumption from refusal to answer, 

110 . 

Court may forbid indecent and soauda- 
lous questions, 110. 

Court shall forbid questions intended to 
insult or annoy, or needlessly offi^nsive 
in fbhn, 110. [ 

tending to corroborate evidence, 118. 
judge may ask any questions of ^rties 
and witnesses, 116. 
when he finds any material qtisstion 
has been omitted, 105. I 

jmy or assessors may put qulitions 
\;with -Judge’s ' | 

ANUI- i 

thus! be 19l 


RAPE : 

evidence that proseotitrix is of getbetal- 
ly immoral charaoter may be mail on 
trial for, 112. 

RASHNESS: 

rel6van<7 of facts showing, 11. 

RECEIPTS : 

for sums paid in part liquidation of 
bond hypothecating immoveable pro- 
perty must be registered, 70. 
such payments, may neverUielesB be 
proved by parol evid^ence, 70. 
for money, goods, Ac., when relevant, 
38. 

for earnest money, require to be re£^- 
tered, and without registration are in- 
admissible in evidence, 71. 
oral evidence of payment is however 
admissible 71. 

RECITAL : See PubUc Fact. 

RECORDS : See Public Documents, 
copies of, See Copies, 
presumption as to record of evidence, 
62-63. 

as to certified copies of foreign j udicial 
record, 66. 

RE-EXAMINATION OP WITNESS ; 
what it means, 105. 

to be directed to explanation of mat- 
ters referred to in cross-examination, 
106. 

new matter may be introduoed in, with 
permission of Court, 105. 
adverse party entitled to cross-examine 
on Buoh new matter, 105. 
witnesses to character liable to, 108. 
leading questions not to be asked in, 
without permission of Court, 108. 

REFERENCE : 

when Court is allowed to resort to books 
of, 61. 

REFUSAL: 

of witness to answer, 110. 

REFRESHING MEMORf : 
witness may refresh lus memory by re- 
ferring .to writing made by himself at 
time of transactW) or wW traosao- 
tim^ was fresh hi his memoxy, 118» 
or^ referrhig tD writhig made by 
anbwer pi^ii, but which he had read 
4md knew he be 

/ when witness Is oompriled ^ refer to 
documents, 114. 

witness may, with pexmisilon of the 
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BEtHESHINa ICEMOBT— oMiMtMed. 
Court, UM ft oopy of the origiiul. wri- 
ting, 111. 

gxpeit may retresh his memory, by re* 
ferring to professional treatises, 114. 
witness may speah to facts mentioned 
in writing, tbough he ha\^e no spediic 
reooUeotion thereof, if he be sure that 
they were at the time correctly recor- 
ded 114. 

writing used to refresh memory must 
be ihown to adverse party who may 
cross-examine hereupon, 115. 
statements made to police officer reduc^ 
to writing may be used for : See Police 
Officer. 

pi^ouer has no right to insist upon po- 
lice diaries being ref erred, to, to re- 
fresh memory, 114. 
register kept by gomasta allowed to 
referred to, to refresh memory when it 
was the only evidence of the execu- 
tion of bonds destroyed by fire, 114. 

REGISTER ; See PubUc Documents. 
REGISTRATIONS : See Oral Evidence, 
Receipts. 

registered contract cannot be rescinded 
or modified by subsequent oral agree- 
ment, 72. 

no agreement could be proved to rescind 
registered conveyance, 79. 

REGISTRATION ACT (INDIAN) : See 
Acts of the Indian Legislatures, VIII 
of 1871. 

REGULATIONS : 
how proved, 62. 
list of, quot^ or referred to : 

I, of the Bengal Code. 

IV of 1793, s. 6, so much as has not 
been repealed, repealed, 126. 

Ill of 1803, s. 7, so much as has not 
been rejWed, and s. 8, repealed, 

126. 

VII of 1822, referred to, 60, 

IX of 1833, 8. 19, repealed, 126. 

II, of Ihe Madras Code. 

I of 1803, SB. 2 and 3, repealed, 127. 

^ II of 1803, as. 8 and 4, repealed, 127. 
XrV ^ 1816, s* 6, repealed, 127. 

III, of Ihe Bombay Code. 

VI of 1799, part of a. 2, repealed, 

127. 

II of 1627, SB. if 15, ptirt of II, and 
Appamliik B, repeal^ 127« 

XII 1827, so much of s. 8, clause 
S^ tUi has not been repealed, repeal- 
ed, 12;. 


RHSiULATIONS-iwafini^erf. 

XIII of 1827, so much of s. 86, 
dause 2, as has not been repeakd, 
repealed, 127* 

XVI of 1827, B. d, and BO mutffi of 
sec. 5 as relates to taking of oaths, 
repealed, 127* 

XIX of 1827, s. 1, clause % part of 
,8. 6, and Appfe^ix A, repealed, 

128. 

XVIli of 1880, s. 2, repealed, 128. 

REJECTION : 

improper rejeoilou of evidence when 
not a ground for a new trial or re- 
versal of decision : See Evidence. 

RELATION ; 

facts relevant which show, between 
parties, 7. 

RELATIONSHIP : 

statement as to, by person who cannot 
be produced as a witness, 84. 
declarant must have had special means 
of knowledge, 34. 

statement as to, between persons de- 
ceased, made in will, deed, pedigree, 
tombstone, portrait, Ac., 84. 
statement must have been nuule before 
question in dispute was raised, 34. 
statement made by a deceased family 
priest admissible, 84. 
relevancy of opinion as to relationship 
expressed by conduct, 47. 

RELEVANCY OF FACTS : 
evidence may be given of facts in issue 
and relevant facts, 4. 
but not where provision of Civil Pro- 
cedure Code disentiUes, 4. 
facts forming part of same transaction 
relevant, 5. 

facts whi<^ are the occasion, cause, or 
effect of relevant facts, or facts in 
issue, 5. . 

or which constitute the abate of firings 
under which they happened, 5. 
or which afforded an opportunity for 
their occurrence, 5. 

facts showing motive or preparation for 
an^ f^ in issue are relevant, 5. 
previous or subsequeut conduct when 
relevant, 5-6. ' 

explanation of what is meant by coo* 

duct, 6. 

ststemen^ affecting conduct r^vaot^ 6« 
fttcts necessaiy to explirin iutioduce 
relevant facts, 7. 

or tfririch support or mhut an iiilefeuo^ 
suggested by theirij t* 
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RELEVANCT OP FACTS--^»«*rti«Ki. 
or whic h establish ideutity of any p^r- 
son or thing/?. 

or which fix time, or place at which 
any' fact happened) 7 
or which show relation of parties by 
whom any fact was transact, 7. 
thiiiM said or done by eoiiapirator in 
r^ereuce to common design) 
facts inconsisteut with fact in issue or 
relevant faot^ fi. 

or making its existence or non-exis- 
tence probable or improbable, 9. 
when previous judgments are relevant 
to prove custom : 8ee Judgmeuts. 
facts which assist in determining amount 
of damag«^S) 9. 

facta relevant to existence of right or 
custom) 10. 

facts showing existence of state of 
mind or of body or bodily feeliug) 11. 
must be shovm to exist in reference to 
the particular matter iu question) 11. 
facts indicating w^bether act was ac> 
oideutal or inteuthmal) li. 
course of business when relevant) 14. 
admissions when relevant) ii9ee Ad- 
missions. 

statements by persons who cannot be 
called as witnesses when relevant, S2. 
statement reUiting to cause of deatli : 
ike Death. 

' statement made iu course of business : 
See Course of Busiuess, Account Books, 
statement made againsr. interest ; See 
Interest, pecuniary or proprietary, 
statement giving opinion as to public 
right or custom or matter of general 
interest : ^Opinion. 

Statement relating to existence of rela- 
tionship : See ^latiouship. 

Statement as to relationship made in 
will or deed of deceased person : See 
RelaUonship. 

Statement iu will or deed as to custom 
or light v 8e€ Custom, Right. 

Statement by a numb^ of persofis ex- 
pressing feelings, impreasiens, ^levant 
%to matter in question : Bee ^Impres- 
skm. 

^contindietion ai^ corroboration^yf state- 
ments relevant \xadijist im, ^^3, 113. 
>rsl«v»Siny^ ti^former. 

jtxdiciat proceeding : Motion, ^ 

' Ik)^ JSke^ 

•v' ■ ■; ; , / 

of entlies in puUsD t>r btlur ' offldu 
t ' ^^eoiSs, m j m Public 

'.-vpo^mehte. ' ^■■'■ '4 


REBETJANCT OP FACTS-onkfwiisd. 

of stfttSments of faOts in maps, plane 
or charts : Si^ Maps. 

Of statement of public taot contained 
in Act) Notmcation, Ac. : See 
Public Fact. 

of ju'^ments : Bee Judgments, 
of opinions (if third persona : Bee Ex- 
perts, Handwriting, Opinion, 
of facts supporting or inconsistent with 
the opinions of experts, 46. 
of opinions as to general right or cus- 
toms : See Custom, Right, 
of opinions as to usages, tenets, con- 
stitution of religious foundation, 
meaning of words : Bee under these 
heads. 

of opinions as to relationship : See 
Relationship. 

of grounds of opinion : See Opinion, 
of character : See Character, 
judge to decide questions as to, 104, 
order of proceeding when relevancy of 
fact depends upon proof of prelimi- 
nary fact, &c., 104. 

questions relevant to case must be an- 
swered : See Witnesses. 

RELEVANT : See Relevancy, 
definition of the term, 2. 

RELIGIOUS 

or charitable foundation, constitution 
and government of, provable by opini- 
on 47. 

RENT : 

noii-paymont of, dries not prove cessa- 
tion of tenancy, 86. 

REPEAL OF ENACTMENTS : See Acts 
of the Indian Legislatui'es, Regulations, 
Statutes. 

REPORTS : 

books of, admissible in evidence, 41. 
presumption as to, 65. 

REPRESENTATIVE CHARACTER 
admissions by . persons holding, 15. 

RBPBBSENTAtiVB IN INTERE^ ; 
admissioas m^e by, 76. 
purchaser at a sale in execution ,o| a 
decree hold to be a'** repteseuta^Ve in 
interest” of judgment debtor within 
8.2iilL 

REPUTAtKm : Afee 
evidence . of general ,r«^t|iiton . :«dmisr 
ite to.prove«ehametir^J^ 

RES JUDICATA ; See Jo^^inMa. 
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REVBESAL* 

admWoii oy rejection of evi- 
dence when not a ground for, of deci- 
eion : 8et Evidence* 

EIGHT ; 

facts relevant to existence of , 10. 

’ opinion as to existence of public : See 
Opinion. 

judgmients relevant to prove : See Judg- 
ments. 

definition of term right” under s. 18, 
by Garth, C. J., 11. 

includes properties of only an incorpo- 
real nature, 11. 

‘ right” is not a public right only, 
11 . . 

right to recover possession of property 
not a “ right” under s. 13, 11. 
statement, by person who cannot be pro- 
duced as a witness, contained in docu- 
ment relating to transaction by which 
any, was created, (daimed, &;o., 34. 
opinions of persons likely to know, rele- 
vant to prove general, 47. 
explanation of expression “ general right 
or custom,” 47. 

RIOTING : 

confessions made by opposite parties 
charged with ; See. Confessions. 

ROAD ; 

rule of the, to be judicially noticed, 

ROAD CESS : 

Papers are evidence qmntum valeeU 
under s. 13, 11. 

SALE : Sm Oral Evidence, 
of property when must be reduced to 
form of a document, 69. 
ambiguous sale certificate : See Lan- 
guage. 

SCANDALOUS QUESTIONS : See Ques- 
tions. 

SCHEDULE: 

of Evidence Act, 118. J 

of Oaths Act, 124. | 

SOIEKCB,:- I 

opinions of experts relevant upon points | 
of, 46-46. 

court may resort to books on matters of, 
61; 

SEALS: 

}udi#]^ ii$#» cto bat^^ of what, 60. 
^ustbe lassie, 51. 

compasisou of, 60. 


Blt^AlS-^cotiUnuedk ; 

presumption as to certau^ seek being 
genuine, 64, , 

SECONDARY EVIDENCE : 
what is meant by and iududhd : undkr, 
.63.. 

documents may be provable by, 62. 

' when and of what kind ihay be giy^ of 
existence, condition, or contents of 
documents, 64-66. 

admission of, cannot be objected to in 
spedal appeal, if defendant does not 
object to it at the time it is admitted, 
63. 

of Deeds of Partition : See Deed of Par- 
tition. 

of document more than 30 years old, 
proved to be lost, 66. 
of bond not pi educed, the execution 
of which Was denied, and not proved 
to have been lost or destroyed, inadmis- 
sible, 66. 

not admissible until notice to produce 
has been given, 66. 

cases when notice is unnecessary, 56-66. 

SECRECY : 

confession made under promise of secre- 
cy : See Confession. 

SECT : See Religious Foundation. 

SENTENCE ; See Judgment. 

SIGNATURES : See Confession, 
opinions of persons acquainted with 
signature of person, relevant to prove, 
46. 

what, judicially noticed, 61, 
signature of document must be proved, 
69. 

comparison of, 60. 

signatures of pottahs held to be^ proved 
to be those of the lessor, J>y ryots‘ 
swearing they had received thepottabs 
from the pei’son who professed to sign 
them, 60. 

presumption as to genuineness of cer- 
^dn, 64. s 

as to official character of person, inn- 
ing a document, 62. 

of documents 30 years old : See Dbcu« ' 
mentSi 

sign manual of sovereign, judidal^noilte 
to be taken of, 60. 

SODI RAZINAMA: 

how provable, 70. 

SOVERfttGN: 

noUoe^ tshm q|. 

sign manuai <4 5^* ■ ^ « 
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andof of state or eov^^tgn 

recognised by Britkh Crown, 51. 

SPECIAL KNOWLEDGE : 
persona having : See Experts. 

SPECIFIC RELIEF ACT (INDIAN) : See 
Acts of the Indian Legislatures, I of 
1877. 

SPECIFIC PERFORMANCE : 
cases in which, need not be decreed, 
74-76. 

STATE : 

aflah-s of : See Privileged Communica- I 
tions. 

acts of, how proved, 61. 
judicial notice to be taken of what acts 
of, 51. 

STATEMENTS : See Confession, Course 
of Business, Oustoni, Death, Impres- 
sion, Interest, Ptiblic Fact, Relation- 
ship, Relevancy of Facts, Right, 
affecting conduct are relevant, 6. 
how much of statement to be proved, 
41-42. 

STATUTES : See Act of Parliament, 
judicial notice to be taken of, 50. 
list of statutes quoted or referred to : 

26 Ge<*. in, Cap. 57, s. 88, so far as 
it relates to Courts in the ]^t Indies, 

! repealed, 118. 

9 Geo. IV, Cap. 74, ss. 86 and 37, re- 
pealed, 124. 

8 and 4 Wm. IV, Cap. 49, whole so far 
as it relates to B. India, repealed, 124. 

8 and 4 Wm. IV, Cap. 82, whole so far 
as it relates to B. India, repealed, 124. 
5 and 6 Wm. IV, Cap. 62, whole su far 
as it relates to B. India, repealed, 124. 

1 and 2 Vic., Cap. 77, whole so far as it 
to B India, repealed, 124. 

14 and 15 Vic., Cap. 99, s. 11, and ho 
much of s. 19 as lelates to R India, 
repealed, 118» 

21 and 22 Vio., Cap. 106, referred t(^ 87. 
24 and 25 Vic., Cap. 67, t^erred to, 2, 
50/87,119. 

SUCCESSION ACT {INDIAN) : -fte AcU 
of the Indian L^islaiurea, X of 1865. 

. piovisiona of, as to oonitm^on of 

wiBa ; See WiHa. 

SUMMONSES : 5^ Witnaanes. 

SURtBt : Sfee^pa. 

BUBVirr AWARD: 
i held toM evidm idMi of 

^ possess 


TAINTED EVIDENCE : 

not Improve^l Ixy being corroborated by 
other tainted evidence, 24. 

TECHNICAL : See Exprasdous. 

TELEGRAPH MESSAGES : 

presumption as to, 65*66. 

TENANCY : /Sfec Estoppel. 

burden of proof of cessation of, 85. 

TENETS : 

of any body of men or family provable 
by persons having special means of 
knowledge, 47. 

TERMS ; bee. Words. 

TERRITORIES ; 

unvler British Crown, to be judicially 
noticed, 51. 

proof of cession of, 87. 

power to cede territory did not belong 
to Seoy. of State when government 
was transfemsd from East India 
Company, 87. 

THAKBUST MAP : See Maps. 

THREAT : 

confession caused by : See Confession. 

TIME : 

facts relevant, which 6r, 7. 

divisioDB of, to be judicially noticed, 51. 

TITLE : 

survey map is not direct evidence of, 65. 

TITLE DEEDS: 

witness not party to suit, not compel- 
lable to produce, 99. 

TOMBSTONE ; 

statement on, as to relationship: See 
Relationship. 

TRANSACTION : 

definition of term in s. 18, by Garth, 
C. J., 11. 

adjttstmenc of diffeibnees by partieB to 
a suit wter se is a transaouon, 11. 

prooeedinfi^ in a suit might be called, a 
transaotaon, 11. 

but not the dedsioik of a Court of 
Justice, 11. 

TRANSIA.’^I^B : See Documents, Ih^r* 
prate. 

obliption of witness to state, hot affect* 
ea by omissiou or irregularity of oath, 

' m . 

peiwm ^ving eridehoe belm eouii or 
person authorknd to adhiisdhte hat^ 
m bound to state the truth, 128. 
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<|u<»ti0n to test truilifulziesfl of witness. 
109. 

tTSAGE ; See Custom, 
usages of any body of men or family 
provable by pe^ns having specid 
means of kaowkdge : 47* 
oral evidence may be given of usage or 
custom annexing incidents not incon- 
sistent with terms of Written con- 
tract, 72. 

VAKIL : See Pleader. 

VAHIATION : 

of document by oral evidence ; See Oral 
Evidence. 

VERACITY: 
questions testing, 109. 
when answers to cannot be contra- 
dicted 111. 

VERBAL AGREEMENT ; See Oral Evi- 
dence. 

VERNACULAR ; 

examination not rendered inadmissible 
as evidence, even though questions 
asked were not recoiHied in the verna- 
cular, 19. 

WAJIB-UL-ARZ : SeePubHc Doouments, 

WIFE : See. Husband and wife, Witness. 

WILL : See Probate, 
must be attested when under s. 50 of 
Act X of 1866, 59. 

statement in, as to relationship : See Rela- 
tionship. 

provable by probate, 68. 
evidence Act does not affect provisions 
of Indian Succession Act as to the con- 
struction of wills, 81. 
wills under Acts X of 1866 and XXI of 
1^70 must be reduced to form of docu- 
ment, 69. 

|bonstruction of, under Act X of 1866, 
not affected oy anything contMued in 
Chapter VI, 69. . 

WITNESSES : See Documents, Evidence, 
Judge, Oaths, Parties, Privileged Com- 
munications, Questions, Relevan(^ of 
Facts. 

credibility of testimony of, how tested, 
109. 

depositions of, must be reduced to fonn 
of a d^ument, 69. 

trauslation of depositicm must be inter- 
preted to witness in language in which 
it was given, 69. 

or in a language he understands, 69. 
Act Xoi 1882 more stringent in this 


WiTNESSES-b<mt^«fd , 

parti<adhr than Aet X of 1 69-^^^^ 
former statements by wHh^' may ■] 
proved to (xnroborate iaisr 
as to same facti 7w 

evidence of, given in former Judiaial: : 
proceedkig : Sfee Dffl^sitioa.. 
sewtiffc withesees ; w Experts, 
attesting witnesses to documents must 
be called when, &c., 69, , 

all persons ceinpeteut to tesHfy, unless 
incapable of understanding and misw^^ 
ing questions, 93. 

duntttic competent unless titrable to 
understand and answer questions, 93. 
admission of evidence of dhikl examin- 
ed without an oaith, 98. 

WOhi ** omission” in a. 18 of Galh’s Act 
includes all omissions, 93. ' ■ 
and is not limited to accidental or 
negligent, omimioxm, 93. 
accused witness for co-aCcusCd, "98. 
while under airest khd while not under 
arrest, 93-94. 

dumb person competent and mny testify 
by vnPiting or by t%ns, 94. 
such evidence shall be considered to 
he oral evidence, 94. 

patties to biK il procee&gs and their 
husbands or wives competent, 91. 
husband or wife competent in criminal 
proceedings against accused, 94. 
divorce case when co-respondent did not 
offer himself as a, 94. 
judges and magistrates how far priv^eg- 
ed as, 94. 

if he waives his privilege, no other 
person can assert it, 95. 
sessions judge cannot compel a commit- 
ting magte. to answer questions as to 
his own conduct in Court, 95. 
attorney or advocate employed in case 
may be examined as a witness, 97. 
witnesses not compellable to disclose 
certain communications or to produce 
title-deeds or criminating documents, 
Ac. : See Privileged Communications, 
witness not excused from answering 
question tending to criminate or ex- 
pose to a penalty or forfeiture, 99, 109. 
but answer cannot be used against him 
unless on prosecution for ^ving false 
evidence, 99. 

witness should be warned of his pr|4- 
lege, 99. 

when he is not warned and makes false 
denial, 99* 

deposition of witness, used him 

in subeeqent trial, 09*, 







WITNESSBS-cowJinif^. 

hold to be admissible bei^use made 
Toluntarily, ^-100. 

. qtieation must be releraut, 109. 

if irrelevant^ Court has a discretion, 

m 

acoompliee a competent witness against 
an accused person, See Accom- 
plice. 

no particular number of witnesses re- 
quired for any fact, 100, 
conviction on statement of complainant 
only lawful, 100. 

court bas not power to refuse to sum- 
mon or to examine witnesses in dvU 
cases, 100. 

rules relating to summoning and atten- 
dance of witnesses where contained, 
100 . 

relating to issue of commissions, 100. 
relating to examination of prisoners 
in jail, 100. 

provisions of old and new Codes of 
criminal Procedure regarding sum- 
moning and examination of witnesses 
In criminal cases, compared, 100. 

order of pioductiau and examination of, 
104. 

rules relating to, where contained, 

101 . 


WITNESSES^f-cmieiim^. 
to be examined on oath or solemn 
affirmation, 120* 

examination of : See Cro&s examination, 
Examination-in-Ohief, ^e-examiua^6n. 
credit of, how impeached, 112* 
rule of English l^w ou this point, 112. 
when and how witness may refresh 
memory : See Kefreshing Memory. 

WORDS : dec Expressions, 
meaning of words or terms used in parti- 
cular districts or by particular classes 
of people, provable by persons having 
special means of knowledge, 47. 
used in a peculiar sense, evidence as to 
meaning of, 81. 

WRITING : See Documentary Evidence, 
Hand-writing, Oral Evidence, Re- 
freshing Memory. 

witness may be asked whether contract, 
grant, Ac., was in writing, and if he 
reply in affirmative, adverse party may 
object to his evidence until writing be 
produced or it be shown that secon- 
dary evidence may be given, 108. 
cross-examination of witness as to pre- 
vious statement made in or reduced to 
writing : See Cross-examination. 








